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APPEAL FROM THE UNITED STATES DISTRICT COURT 
~ FOR THE DISTRICT OF COLUMBIA 
ISSUE PRESENTED FOR REVIEW 
May the United States Civil Service Commission, 
Consistent with the Due Process Clause of the 


Fifth Amendment, Absolutely Exclude Resident 


Aliens ‘from All Employment in the Civil Service 


of the United States? 


This case has not previously been before*--.° 


this Court. 


REFERENCE TO RUz.ING 


The only ruling by the Court below -which . 
sets forth the basis of the judgment presented for 
review by this Court is the Court's order granting 
defendants’ motion to dismiss and denying plaintiff's 
motion for summary judgment. The order is set out 


in the Appendix at p.22. 
STATEMENT OF THE CASE 


The appellant, plaintiff below, appeals 
from an order of the United States District Court 
for the District of Columbia, entered on July 24, 
1970, denying his motion for summary judgment and 
dismissing his suit for declaratory and injunctive 
relief against the appellee, the Chairman of the 
United States Civil Service Commission (A.22 ). 
The suit, instituted as a class action, sought to 


challenge the validity of the rules of the United 


States Civil Service Commission, 5 C.P.Re S$ 338.101, 


302.203 (g), which provide essentially that a person 
may be admitted to the competitive examination for 
appointment in the Civil Service and may receive 
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such appointment only if he is a United States 
citizen. The regulations in question ware promul- 
gated pursuant to the authority granted under 
Executive Order 10577, Part I, § 101, Rule 1, 
§2.1, which authorizes the Civil Service comission 
to establish standards with respect to citizenship : 


and other requirements which applicants must meet 


to be admitted to or be rated in competitive exam 
inations for the Civil Service. There is no Sees of 
Congress specifically restricting the permanent 
euployment Of eiiens in the Civit servicelomthe 
United States. However, the congress has regularly | 
provided in appropriations Ter that appropriated : 
funds may not be used to pay the Soe of 
persons employed in the continental united states 
unless such persons are citizens of the United States 
or come within certain exceptions ‘not Pertinent in | 
the case at bar. The present Limitation may be : 
found in the Public Works Appropriation Act of 1970, Bs 
Public Law 91-144 § 502. Although the plaintits has 


contended that the restriction goes beyond the 


in that it imposes an absolute bar rather than 


wed 

authorization Gontaineae in Executive order No. 10577, 
| 

| 

i 
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reasonable conditions with respect to citizenship, 
it will be conceded that such bar is consistent 
with the "spirit of the applicable appropriation 
acts," as the’ government has contended. The plain- 
tiff sought a declaratory judgment to the effect 
that the regulations denying Civil Service appoint- 
ment to aliens admitted for permanent residence and 
the provisions of the appropriation acts barring 
the use of appropriated funds to pay the compensa— 
tion of non-citizen employees whose post of duty 
is in the continental United States were uncon- 
stitutional as violative of the Fifth Amendment's 
guarantee of due process of law. He also sought 
injunctive relief that would enable him to take the 
competitive examination for appointment in the Civil 
Service. 

The plaintiff, a national of the Republic of 
India, was admitted to the United States for permanent 


residence on August 8, 1968. He is an entomologist 


by profession, holding the degree of Doctor of Philo- 


sophy in Biology. At the time of the suit he was 
employed as a Research Associate in the Department 
of Entomology of the University of Kentucky and is 
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currently employed by the Department of Public 
Health of the State of Ohio. iInhis complaint and 
affidavit in support of his motion for summary 
judgment, he stated that he desired to be employed 
in forestry, agriculture or malaria control and 
did not desire to be employed in any position - 
involving the internal’ or external security of © 
the United States or in any position for which a 
special security clearance is required. He also 
stated that he was prepared to execute an oath of 


allegiance to the United States as a condition of 


obtaining employment in the Civil Service of the 
United States (A.5 ). 

On August 10, 1968, plaintiff applied to 
the United States Civil Service Commission to be 


admitted to the competitive examination for Civil 


Service Rating (A.4 ). By letter dated Septem- 
ber 17, 1968, he was advised that he was ineligible : 
to take the competitive examination because he was : 
not a citizen of the United States (A112 ). Plain- ; 


tiff made further inquiries of appropriate govern- | 


mental officials with reference to his eligibility 
and was advised in all cases that he was ineligible | 


Se 


to take the examination because he was not a citi- 
zen of the United States. The present suit followed. _ 


The material facts are not in dispute, and the action 


of the Court below in denying plaintiff's motion for 


summary judgment and granting the defendant's motion 
to dismiss must be taken as sustaining the validity 


of the challenged provisions of law. 


‘ARGUMENT 


THE DUE PROCESS CLAUSE OF THE FIFTH AMENDMENT 
RENDERS UNCONSTITUTIONAL AS ARBITRARY AND UNREASON- 
ABLY DISCRIMINATORY REGULATIONS OF THE UNITED STATES 
CIVIL SERVICE COMMISSION WHICH ABSOLUTELY EXCLUDE _ 
RESIDENT ALIENS FROM ALL EMPLOYMENT IN THE CIVIL ~ 

SERVICE OF THE UNITED STATES. 


The essential issue in this case is whether! 


the Civil Service Commission may, consistent with the 


Fifth Amendment, absolutely bar resident aliens from 


all employment “in the Civil Service of the United 


States, Ever since Truax'v. Raich, ‘293 U.S. 33 


(1915), it has been unconstitutional for the govern- 
ment to require discrimination against aliens in” | 
private employment, ‘ana discrimination against aliens 
as such in competition wees cxttzens was held to 

“fall under the: condemnation of ‘the funeamental law." 
While the decision in that case was based on the equal 


protection clause of the Fourteenth Amendment, it 


cannot be doubted that a federal law imposing such 


\ 
discrimination would constitute pampermi estore Se 


crimination, sO ) unjustifiable as to be a Sentat of : 
due process." Bolling Ve Sharpe, 347 U-Se a7; 954) 2 
Schneider v. Rusk, ay. UeSe 163 _(1964) See also. 


Colorado Bae cton commission Ve continental 


=7— 


Air Lines, 372 U.S. 714, 721 (1963). 

This! nation has not zteadily countenanced 
discrimination against resident aliens. As this 
Court has observed: 


Once an alien lawfully enters and re- 

sides in this country he becomes invested 
with the rights, except those incidental 

to citizenship guaranteed to all perons 
within our borders. . . Correlatively, an 
alien owes a temporary allegiance to the 
Government of the United States, and he assumes 
duties and obligations which do not differ 
materially from those of native-born or 
naturalized citizens. . . Eisler v. United 
States, 170 F.2d 273-279 (D.c. Cir., 1948). 


The courts stand ready to safeguard 


aliens against unreasonable discriminations, 
and to invoke the equal protection clause 

of the Fourteenth Amendment as to actions 

by states, or the due process clause of the 
Fifth Amendment which provides equivalent 
safeguards against unreasonable action by 

the Federal Government. Nielsen _v. Secretary 
of the Treasury, 424 F.2d 833, 846 (D.C. Cir., 


1970). 
In Truax v. Raich, supra, the Supreme Court invali- 
dated a state law which reqiired discrimination 
against aliens in private employment. Likewise 
laws discriminating against resident aliens with 
respect to the right to own SS SEEERES property 
and to engage in ordinary maTormene have been 
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invalidated. Torao Takahashi ve. Fish and Game~ 
Commission, 334 U.S. 410 (1948); oyama v. State of © 
California, 332 U.S. 633 (1948); Sei Fujii v. state, 
38 Cal. 2a 718, 242 P.2d 617 (1952). Again, as this 


Court has observed: 


Court decisions have gone far to establish 
equal rights for aliens resident in the 
United States to work for a living in the 
common occupations of the country, even 
exploiting resources owned by. a ‘State, 

and to own land. Even aliens not resident 
have the right to reasonable compensation 
for property taken by the State. In effect 
the burden is on the government to put 
forward the special reasonableness of and 
justification for any measure discriminating 
against aliens. Nielsen v. Secretary of the ~ 
Treasury, supra, 424 F.2d at 846, 


While early notions of the status of aliens per—_ | 


mitted restricting certain callings to citizens 
on the ground that citizenship bore some relation— 
ship to qualification for such occupations, State 
of Ohio ex rel. Clark v- Deckebach, 274 U.S. 392 
(1927), such a view is in serious conflict with the 
strong trend towards removing all Secriane or 
against resident aliens eS the clearest 
justification can ‘be shown. ana ain any event, 
even the earlier notion aia not admit of a whole- 
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sale, entirely unsupported exclusion of aliens 


like that in question here. 

The question in the case at bar then is 
whether a resident alien may be discriminated 
against by being denied any opportunity for public 
service with the federal government. The consti- 
tutionality of the regulations in question has 
never been passed upon by the Supreme Court. Early 
cases, however, did hold that it was permissible 
for states to discriminate against aliens with re- 
spect to governmental employment, Heim v- McCall, 
239 U.S. 175' (1915), Crane v. New York, 239 UeSe 
195 (1915), and these cases have been relied upon 
to sustain the validity of the regulations in ques- 
tion. Such reliance, it is submitted, is misplaced. 
These cases were not based so much on the premise 
that it was reasonable or rational for a state to 
bar aliens from public employment, ~. = as on the 
view that a state was free to be as arbitrary as 
it wished in distributing the "privilege" of public 
Bee ee The notion that public employment is 2 
1/ Thus, e.g., referring to Atkins v. Kansas, 191 


UeSe 207 (1903), the Court in Heim v- McCall stated: 
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"privilege" which the states can’ condition without’ iF 


limitation-has: been firmly repudiated. See e.g, 


Wieman v. Updegraff, 344 U.S. 183 (1952); Slochower 


ve Board of Higher Education, 350 U.S. 551 (1956); 
Shelton v. Tucker, 364 U.S. 479 (1960); ‘Cramp ve 


Board of Public Instruction, 368 U.S. 278 (1961): 


Keyshian v, Board of Regents, 385 U.S. 589 (1967) 6 
Stewart v. Washington, 301 F.Supp. 610 (D.D:C. 1969). 


Similarly, it has been rejected as applied to federal 


employment. See, e.g., United Public Workers v-. 

Mitchell, 330 U.S.°75 (1947); see also Norton v, 
Macy, 417 F.2d 1161 (D.C. Cir., 1969). Indeed, 

the general concept of governmental license in the 7 
dispensation of benefits has been overturned. See 
@-g. Sherbert v. Verner, 374 U.S. 398 (1963); and 
see generally, Van Alstyne, The Demise of the Right- 


Privilege Distinction in Constitutional Law, 81 aoe 


"It was there declared, ‘and it was:the princi- 
ple of decision, that "it belongs to the state, 
as the guardian and trustee for its people, 
and having control of its affairs, to prescribe 
the conditions upon ‘which it will permit: public 
work to be done on its behalf, or on behalf of - 
its municipalities.* And it was said: ‘No Court 
has authority to xeview its action in that res- 
pect. Regulations on this subject” suggest only © 
considerations of public policy. And with such 
considerations the care have no concernr239 U.S. 
at 191. vs 
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L. Rev. 1439 (1968). 

fhe ‘rationale upon which Heim v. McCall and 
Crane v. New York were bottomed is no longer valid, 
and their force greatly diminished. Further, to 
the extent that they are read as supporting the | 
premise that states may exclude all aliens from 
public employment, notwithstanding contemporary 
acceptance of the notion that constitutional 
standards do inhibit governmental license in 


public employment, they must be considered to have 


been voided of authority by more recent judicial 


expositions of the rights of aliens. 

It does not appear that the question of 
exclusion of aliens from public employment has been 
considered ‘by the federal courts in recent years, 
but at leagt two state courts have considered it 
and have found such discrimination to be unlawful. 
In Department of Labor v. Cruz, 45 N.J. 372, 212 
A.2a 545 (1965), the New Jersey Supreme Court in- 
validated an 1889 statute prohibiting contractors 
on public works from employing aliens, the very 
kind of statute that was upheld in Heim v. McCall 
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and Crane v, New York, supra. The basis of its 


decision was that the statute was impliedly re- 
pealed by subsequent laws. In particular, it 


construed the state law against discrimination, 


mca NO 


referring to "national origin or ances sty” as 


including aliens within its coverage. "If aa s 


"national origin” provision of the federal. civil 
| 
| 


Rights Act. of 1964, 42. UeS.Ce § 2000e. (1964), is 
so construed, we would “have the ancmelous situation 


of the federal government's prohibiting discrimina- 
| 


_tion against aliens by other employers while pracy 
ticing it in its own civil service... | 
Directly in point on the constitutional - 
Guest-fon is the recently-decided case. of ray: & 
Fitzpatrick Ve “State. of California, 79 ate mtr. 
77, 456. ‘Be2a 645 (1969), where. fhe california Supreme 
Court en banc held the california statute © prohibit- 
ing employment of aliens on public. WORKS: to be-. : 
violative of the Fourteenth Anendments), ‘The oace : 


first observed that the state may. “not create: 
arbitrary classifications for the. purpose “of hiring 
and firing ‘public employees. and that the rake, | 


could not arbitrarily foreclose to ‘any person “the | 
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right to pursue an otherwise lawful occupation. 


It then went on to say that the statute “arbitrarily 


discriminates by classifying persons without rela- 
tion to any permissible purpose of the statute," 
and pointed out that: 


The fact of alienage bears no relationship 
either to the suitability of those who 
work upon public projects or to the need 
of the laborer for such employment. © : 
Indeed, defendant has asserted no intrinsic 
differences between the alien and the 
citizen which would render the latter the 
more proper subject for the employment 
advantages bestowed by the section." 

456 P.2d at 655. 


The Court also explicitly came to grips with the real 
justification that has been advanced for such dis- 
crimination! in public employment. It stated: 


May the state simply favor its own citizens 
in the disbursement of public funds? First, 
since aliens support the State of California 
with their tax dollars, any preference in the 
disbursement of public funds which excludes 
aliens: appears manifestly unfair. .. 
Finally, any classification which treats all 
aliens as undeserving and all United States 
citizens as deserving rests upon a very 
questionable basis. The citizen may be a 
newcomer to the state who has little “stake” 
in the community; the alien may be a resi- 
dent who has lived in California for a 
lengthy period, paid taxes, served in our 
armed forces, demonstrated his worth as a 
constructive human being, and contributed 
much to the growth and development of the 
state. 456 P.2d at 656. 
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| 
It treated Heim v. McCall as having been effectively 


overruled by Takahashi v. Fish and Game Commission, 


LL 


and therefore, overruled the California decisions 


that were based on Heim v. McCall. It concluded: 


The discrimination involved denies arbitrarily 
to certain persons, merely because of their 
status as aliens, the right to pursue an | 
otherwise lawful occupation. The classifica- | 
tion within the statutory scheme operates 
irrationally without reference to any 
legitimate state interest except that of 
favoring United States citizens over citi- 
zens from other countries. The latter 
objective does not reflect such a compelling — 
state interest that it would permit us to 
sustain this kim of discrimination" 456 
P.2d at 658. 


The reasoning of the California Supreme Court should 
commend itself to this Court in the case at bar. 

It mist be emphasized that what the plain- | 
tiff is challenging is the absolute’ bar from all 


civil service employment that is imposed upon resi- 


dent aliens. Conceivably, citizenship may constitute 


a bona fide occupational qualification for certain 


positions in the-Civil Service where there is a 
reasonable relationship between citizenship and 
the ability or suitability to perform in that 


position. And conceivably, positions requiring a 


security: clearance or -the like can: properly be 
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limited to citizens. (However, the “loyalty" of 


aliens admitted to permanent residence as a class 


has been presumed, as evidenced by the requirement 
that they render compulsory military service. 

50 App. U.S.C. § 454). To the extent limitations 
like these are permissible, the Commission may 
surely promulgate reasonable regulations imposing 
citizenship as a requirement for appointment to 
certain positions. The question presented here 

is whether the Commission - or the Congress - 

may constitutionally bar resident aliens fram all 
governmental employment, 

The government has argued that it may, and 
in the Court below has advanced six reasons justify- 
ing such exclusion: (1) it is constitutionally 
pemissible to distinguish between citizens and 
aliens: (2) government employment is a “privilege” 
which can be reserved to citizens; (3) the govern- 
ment may provide for the economic needs of its 
citizens through federal employment before it pro- 
vides for aliens; (4) government employment involves 
an exercise of sovereignty, in which alians need not 
share; (5) other nations limit government employment 
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to their own. nationals; (6) denial of govem ment a 
employment was one of the conditions under which 
the plaintiff entered the country and he must 
accept that condition, . We will consider these 


arguments. seriatim. 


1. Itis constitutionally permissible to 


distinguish between citizens and aliens. 


- No one would dispute the general proposition 


provided that the distinction is reasonable and 
bears a reasonable relationship to the occ she! 
ment of a legitimate governmental objective. It is 
% | 

not constitutionally permissible to impose unreason- 
able. discriminations against aliens. Nielsen v. | 
Secretary of the Treasury, 424 F.2d 833 (D.C. Cire, 
1970). To say that the government can distinguish 
between citizens and aliens begs the question. | 
whether it is reasonable for the government to. 
distinguish between citizens and aliens to the 
extent of absolutely barring the alien from all 
governmental employment. 

Nielsen is a good example of how caeeeey 
the courts proceed when a claim of discrimination | 
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based on alienage is made. There this Court 
emphasized that the distribution of assets to 
citizens was only temporary and was analogous to 

the marshalling of assets for the benefit of local 
ereditors. It did not hold that aliens could be 
permanently excluded from sharing in the assets. 
Likewise in Fleming v. Nestor, 363 U.S. 603 (1960) 
where the Court upheld the withdrawal of Social 
Security benefits from certain aliens, the dis- 
tinction in question was not between aliens and 
citizens, but between citizens and resident aliens 

on the one hand, and deported aliens on the other. 
Resident aliens, if they had engaged in the prescribed 
conduct, but had not been deported, continued to 
receive the benefit. The focal point was not the 
status of alienage, but residence abroad, which in 
the view of the Court, could be considered relevant 
to continued eligibility for social security payments. 
Classifications between aliens and citizens that do 
not bear a reasonable relationship to the accomplish- 


ment of a legitimate governmental objective are 


clearly unconstitutional. Truax_v. Raich, supra; 


Nielsen v. Secretary of the Treasury, supra. 
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2. Government employment is a "privilege" 
which can be reserved to citizens. 

Courts no longer decide constitutional ques- 
tions on the basis of “privilege-right" eens: 
‘and as pointed out previously, government ene 
cari: ‘no longer be considered a “privilege”, justifying 
the arbitrary denial of such employment to certain 
classes of persons. It was the "privilege" : 
rationale which was invoked to sustain the exclusion 
of aliens from public employment in cases «uch as | 
Heim v. McCall, 239 U.S. 175 (1915), and Crane V- 
New York, 239 U.S. 195 (1915), and this is pre- 
cisely why such cases are no longer controlling. 
Resident aliens, who are entitled to the Fifth 


Amendment's guarantee of due process of law, 


| 
Galvan v. Press,347 U.S. 522 (1954), have a "right" 


to public employment, unless there are valid reasons 
| 


for denying such employment to then. 


3. The government may provide for the 
economic needs of its citizens through federal 
employment before it provides for aliens. 

Federal: employment in the Civil Service is not 
part of a welfare program. It may be that the 
government can provide welfare for its citizens 
while Leaving the resident alien to starve, Rok v. 
Legg, 27 F.Supp. 243 (S.D. Cal. 1939), although 
this is not how welfare programs are generally 
administered... But the economic needs of American 
citizens have nothing to do with Civil Service. 

The Civil Service was not established to take care 
of those citizens who could not obtain other employ- 
ment (which may have been the case with the “spoil 


system" that it replaced.) Quite to the contrary, 


as indicated by the statutory. direction to the 


President: 


The President is authorized to prescribe such 
regulations for the admission of persons to 
the civil service of the United States as 
may best promote the efficiency thereof, and 
ascertain the fitness of each candidate in 
respect to age, health, character, knowledge, 
and ability for the branch of service into 
which he seeks to enter . . . 5 UeS.Ce § 631 
(1964). 


Since the criteria for appointment relate to ability 
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and suitability rather than to economic need, pro- 
viding for the economic needs of citizens cannot 

furnish a rational or legitimate justification for 
the exclusion of aliens. The case at bar involves 
civil service appointment, not welfare legislation, 


as in Rok v. Legg, supra. The discrimination 
effected by the present legislation, therefore, 
bears no reasonable relationship to cae purpose 
for which the federal Civil Service was established 
and cannot be sustained on the ground urged by the | 


government, 


4. Government employment involves an exercise 


of sovereignty. in which aliens need not share. 


The appellant does not want to exercise the 
sovereignty of the United States nor to formulate | 
national policy. He just wants to work as _ an 


etomologist, as he is now doing for the Depart- 


| 
ment of Public Health of the State of Ohio (Ohio's 
sovereignty does not appear to have been diminished 
as a result). The government has admitted, as indeed 
ee gE that resident aliens are entitled to enter 


ment “in the common occupations of the country.” 
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Truax v. Raich, 239 U.S. 33 (1915); Nielsen Ve 
Secretary of the Treasury, 424 F.2d 833, 846 (D.C. 
Cir., 1970), It is submitted that today employment 
by the federal government is indeed a "common 
eccupation." The federal government is by far. the 
largest employer in the United States. . According, . 
to the United states civil. eeetiee Commission, 
Statistics Section, in June of 1969, federal 
employment stood at 2,832, 100, of whom 2,796,000 
were employed by the executive branch. In, the three 
divisions where appellant would be likely to be 
employed, Agriculture, Interior and Health, Edu- 
cation and Welfare, ‘the figures were 123, 701, 

74,063 and 111,630 respectively. 1970 World Almanac, 
pp. 100-101. 

Not more than a fraction of such: employees 
can be said to be "exercising’ the national sovereignty 
of the United States." The federal government occu- 
pies a very important position in the economy, and 
it is tnreasonable to canpletely deny all federal 


employment ‘to resident aliens merely because some 


positions may involve the “exercise of sovereignty." 


The Civil Service Commission may properly limit 
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certain positions to citizens where citizenship 


bears a reasonable relationship to ability or suit- 
ability, but it is the height of absurdity to believe 
that citizenship is a bona fide occupational mle 
ification for 2,832,100 jobs. Secretaries, truck 
drivers -- and entomologists -- are not ‘exercising 
sovereignty, but are performing the same-tasks for 


the federal government as they would for any other 


employer, - Considerations of “sovereignty” cannot 


justify closing off almost 3,000,000 jobs to people 


solely because of their status as aliens. 


5. Other nations Limit governmental employ- 
| 
ment _to nationals. : Saat 


This is indeed true, and it is not contended 
that such discrimination is. contrary coipeinciples 
of: public international law. = But it. does’ not | 
follow that the practice of: other nations makes ~~ 
such discrimination justifiable under the due: process 

| 
clause, of the Fifth Amendment to ‘the Constitution’ 
of the: United States. In most nations of the world 


aliens do not have a right toa hearing’ before’ they 


can. be: deported, and in many nations: aliens may not 
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own land, but this is not the law inthe United 


States. Thin gs are different in the United States, 


and here the burden is on the government "to put 


forward the special reasonableness of and justi- 
fication for any measure discriminating against 
aliens." Nielsen v. Secretary of the Treasu supra. 
the fact that alians are discriminated against ‘with 
respect to government employment elsewhere certainly 
is no justification for such discrimination in the 


United States. 


6. | Denial of government employment _was_ one 
of the conditions under which the appellant entered 


the country and he must accept that condition. 


It cannot be seriously contended that any 
condition that is imposed upon aliens is ipso facto 
constitutidnal. Suppose that it. were required: that 
each alien upon his entry execute an affidavit to 
the. effect that, ."I will never eriticize: the ‘govern- 
ment of the United States." Would the fact that he 
“agreed" to that condition diminish in any way the 
violation of the First Amendment's guarantee of 
freedom of! expression? To state the proposition is 
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to refute it. Since the alien is entitled to the 
protection of the Constitution, he does not by the 
fact of having been admitted waive his right to 
contest violations of his constitutional rights. | 
When ait’ is sai@lend done: the only justitica- 


tion that can be advanced for the exclusion of 


resident aliens from all government employment 
is the fact of their status and the belief that 
there is something "inherently different" about 
aliens where government employment is involved. 


The conclusion is inescapable that: 
| 


The discrimination involved denies arbitrarily 
to certain persons, merely because of their | 
status as aliens, the right to pursue an 
otherwise lawful occupation. The classifica- 
tion within the statutory scheme operates 
irrationally without reference to any 
legitimate state interest except that of 
favoring United States Citizens over citizen: 
from other countries. The latter objective 
does not reflect such a compelling state 
interest that it would permit us to sustain 
this kind of discrimination.“ Purdy & 
Fitzpatrick v. State of California, 79 Cal. 
Rptr. 77, 456, P.2d 645, 658 (1970). 


This kind of discrimination can be sustained only 
if the premise that government employment may be 
reserved for citizens is not subject to question, 


only if there is a "feeling" that it is proper to 


limit such employment to citizens precisely because 


they are such. It cannot be sustained in logic or 


in law. It cannot meet the standard of "special 
reasonableness of and justification for any 
measure discrimimting against aliens.” Nielsen 
ve. Secretary of Treasury, Supra. 

It is not consistent with the values express- 
ed in the due process clause of the Fifth Amend- 
ment to closs off almost 3,000,000 jobs to people 
solely because they have not yet attained the status 


of citizens, not in this nation at this time. 


CONCLUS TON 
For the foregoing reasons, it is respect- 


fully submitted that the judgment of the District | 


Court should be reversed and the case remanded to 


that Court with directions that it grant appellant's 


motion for summary judgment herein and award such > 


relief as it deems appropriate under the law. 


Respectfully submitted, 


Robert Allen Sedler 
3461 Keithshire Way 
Lexington, Kentucy 40503 


Melvin L. Wulf 
Lawrence G. Sager 
American Civil Liberties 
Union Foundation 
156 Fifth Avenue 
New York, N.Y. 10010 


Attorneys for Appellants 


Lawrence Speiser 
Ralph J. Temple 
Washington, D.C. 20036 


of Counsel 


October, 1970 


BRIEF FOR THE APPELLEE 


UNITED STATES COURT OF APPEADS: 
FOR THE DISTRICT OF COLUMBIA CIRCUIT. ~ 


No. 24,640. 


MAZHAR JALIL, : 
Appellant, 
Vv. 
ROBERT E.. HAMPTON, 

Chairman, United States 

Civil Service Commission,’ 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT. COURT 
FOR THE DISTRICT OF COLUMBIA" 


WILLIAM D. RUCKELSHAUS 
Assistant Attorney General, 


i uri of Appeals THOMAS A. FLANNERY, 
cui per mo Colaba pa United: States Attorney, 


ALANS, ROSENTHAL 
FRED NOV. 30 19/0 BRUNO A. RISTAU, — 


Attorneys, : 
Peparvment of Justice, 
oectes Wasainaton, D.C. 20530. 


Statement of the Issue Presented 
Statement of the Case 
Statutes, Executive Order and Regulation Involved 


A. The Executive and Legislative Determi- 
nation to Reserve Federal Employment in 
the Competitive Civil Service to United 
States Citizens is not an Unconstitu- 
tional Discrimination. 


Barring Non-Citizens from Civil Service 
Positions is a Universal Practice among 
Nations. 


Conclusion 


CITATIONS 


Cases: 


Bailey v. Richardson, 86 U.S. App. D.C. 248 (1950), | 
attra by an equally divided court, 341 U.S. 918 | 


Clarke v. Deckenbach, 274 U.S. 392 (1927) --------- | 
Crenshaw v. United States, 134 U.S. 99 (1890) 
Currin v. Wallace, 306 U.S. 1 (1939) 


Eberlein v. United States, 257 U.S. 82 (1921) 
Edwards v. California, 314 U.S. 160 (1941) 


Cases: Page 
*Harisiades v. Shaughnessy, 342 U.S. 580 (1952) ---5,6,8 


*Heim v. McCall, 239 U.S. 175 (1915) 
Johnson v. Eisentrager, 339 U.S. 763 (1949) 
Keim v. United States, 177 U-S. 290 (1900) 


Morgenthau v. Barrett, 71 U.S. App. D.C. 148, 108 
F.od 48L (1939); cert. denied, 309 U.S. 672 


Nielsen v. Secreth of the eee 
App. D.C. > . 


Patsone v. Pennsylvania, 232 U.S. 138 (1914) 


Purdy & Fitzpatrick v. State, 79 Cal. Rptr. 77; 
156 P.od ans (1969) 


Rok v. Legg, 27 F. Supp. mle. (See Cos 1Ssy)) Sa 
Steward Machine Co. v. Davis, 301 U.S. 548 (1937)- 
Taylor and Marshall v. Beckham, 178 U.S. 548 (1900) 
*Truax v. Raich, 239 U.S. 33 (1915) 

United Public Workers v. Mitchell» 330 U.S. 75 


United States v. Perkins, 116 U.S. 483 (1886) ---- 
United States v. Pink, 315 U.S. 203 (1942) 
Wieman v. Updegraff, 344 U.S. 183 (1952) 


* futhorities principally relied on are indicated by 
an asterisk. 


Constitutional Provisions, Statutes, Executive Orders 
and Regulations: 


United States Constitution 
Art. 1 § 2 
Art. 1 § 3 
Art. 2§1 
Fifth Amendment 
Fourteenth Amendment 


Public Works Appropriation Act 


1970, Sec. 502, 
Pub. Law 91-144, 83 Stat. 336 


Treasury and Post Office Departments Appropria- 
tion Act of 1939, 52 Stat. 120 
5 U.S.C. 3301 (1964 ed., Supp. V) 


Executive Order 10577, Sec. 2.1, 19 Fed. Reg. 
7521 (November 22, 1951) 


5 C.F.R. 302.203(g)(1970 ed.) 
5 C.F.R. 338.101 (1970 ed.) 


Miscellaneous: 


3 Am. Jur. 2d., Aliens and Citizens, §39 


League of Nations Doc. C. 36. M. 21. 1929 II ---13,14 


Roth, The Minimum Standard of International Law 
Applie ° ens 


Tussman and tenBroek, "The Equal Protection of 
the Laws," 37 Calif. L. Rev. 341 (1949) 


United Nations Department of Economic and Social 
Affairs, Public Administration Branch, Hand- 
book of Civil Service Laws and Practices 


STATEMENT OF THE ISSUE PRESENTED 


Whether the Civil Service Commission may validly exclude 
resident aliens from admission to competitive examinations 
for a civil service rating and from appointment to positions 


in the United States civil service. 


Note: This case has not previously been before this Court. 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,640 


MAZHAR JALIL, 
Appellant, 
v. 
ROBERT E. HAMPTON, 


Chairman, United States 
Civil Service Commission, 


Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT OF THE CASE 


Appellant, Mazhar Jalil, is a citizen of the Republic of 
ak 


India, who resides in Lexington, Kentucky (App. 2) He 


was admitted to the United States for permanent residence on 


August 8, 1968 (App. 4). Two days after his entry into 
the United States, Mr. Jalil applied to the Civil Service 


Commission ("Commission") to be admitted to the competitive 


Vv The reference "App." is to the mimeographed appendix filed 
y the appellant in this cause. | 


examination for a Civil Service rating (App. 4). His applica- 
tion was denied by the Commission on the ground that (App. 12): 


Civil’ Service rules provide in general 
that we cannot accept applications from 
persons for rating under civil service unless 
they are citizens of or owe allegiance to the 
United States. The term "owe Allegiance to" 
is applicable only to natives of American 
Samoa. Unless a person has received his final 
citizenship papers, he cannot be considered 
a citizen of the United States for the purpose 
of competing in competitive civil service 
examination. 


Thereafter, on September 22, 1969, Mr. Jalil brought a 
class action against the Chairman of the Commission (App. 2-13), 
seeking declaratory relief to the effect, first, that those 
provisions of the Civil Service Regulations which disqualify 
aliens for admission to competitive examination for a civil 
service rating and for appointment in the civil service (5 


C.F.R. 338.101, 302.203(g)) are illegal and void (App. 8); and 


second, that any provisions in Congressional enactments pro- 


hibiting the use of appropriated funds for payment of salaries 
of non-citizen employees of the Executive Branch are void 

(App. 9). In addition, mandatory injunctive relief was sought 
against the Chairman of the Commission directing him to instruct 
the members of the Commission and its staff that the Commis- 
sion's regulations disqualifying aliens from entering the civil 
service are void; to order the Chairman to instruct the Commis- 


sion's staff to admit aliens to competitive civil service 
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examination henceforth; and to order the Chairman to instruct 


the Commission's staff that henceforth, in the administration 
of the civil service, there shall be no discrimination on the 


ground of alienage (App. 10-11). 


The Government moved to dismiss the complaint for failure 
to state a claim for relief, and for failure to join indispen- 
sable parties (App. 18), and Mr. Jalil cross-moved for summary 
judgment (App. 19). The court below denied the cross-motion, 
granted the Government's motion, and dismissed the complaint 
(App. 22). — The present appeal followed. 

STATUTES, EXECUTIVE ORDER AND REGULATION INVOLVED 

a) 5 U.S.C. 3301 (1964 ed., Supp. V) provides as follows 

The President may - 

(1) Prescribe such regulations for the | 
admission of individuals into the civil service 
in the executive branch as will best promote 
the efficiency of that service; 

(2) ascertain the fitness of applicants | 
as to age, health, character, knowledge and 
ability for the employment sought; and 

(3) appoint and prescribe the duties of. 


individuals to make inquiries for the purpose” 
of this section. 


b) Sec. 502 of the Public Works Appropriation Act, 1970, 
Pub. Law 91-144, 83 Stat. 336-7, provides in pertinent part as 
follows: 


[N]o part of any appropriation contained in 
this or any other Act shall be used to pay 
the compensation of any officer or employee 
of the Government of the United States ... 
whose post or duty is in continental United 
States unless such person (1) is a citizen 
of the United States .... 
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c) 


Sec. 2.1 of Executive Order 10577, November 22, 1954, 


19 Fed. Reg. 7521, provides in pertinent part as follows: 


a) 


(a)... The [Civil Service] Commission 
is authorized to establish standards with respect 
to citizenship, age, education, training and 
experience, suitability, and physical and mental 
fitness, and for residence or other requirements 
which applicants must meet to be admitted to or 
rated in examinations. 


The Civil Service Regulations, 5 C.F.R. 338.101 


(1970 ed.), provide in pertinent part as follows: 


(a) A person may be admitted to competitive 
examination only if he is a citizen of or owes 
permanent allegiance to the United States. 

(bo) A person may be given appointment only 
if he is a citizen of or owes permanent allegiance 
to the United States .... 


ARGUMENT 


The issue raised on this appeal is whether the general 
policy of Congress and of the Executive limiting civil service 
positions to United States citizens is so utterly arbitrary 
as to violate the Due Process clause of the Fifth Amendment. 
Appellant allows that citizenship may "conceivably" constitute 
a valid qualification for positions "requiring a security 
clearance or the like" (Br. 15), but he argues that the non- 
availability of civil service positions in the United States 
to resident aliens "solely because they have not yet attained 
the status of citizens" (Br. 26) is unreasonably discrimina- 
tory. 

We shall show below that the ineligibility of resident 
aliens for participation in the competitive civil service 


system does not discriminate against them unreasonably. 


A. The Executive and Legislative Determi- | 
nation to Reserve Federal Employment in | 
the Competitive Civil Service to United | 
States Citizens is not an Unconstitu- | 
tional Discrimination. 


1. In addressing itself to the position of aliens in 
the United States in Harisiades v. Shaughnessy, 342 U.S. 580 
(1952), the Supreme Court stated: 
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Under our law, the alien in several 
respects stands on an equal footing with 
citizens, but in others has never been 
conceded legal parity with the citizen. 
Most importantly, to protract this ambig- 
uous status within the country is not his 
right but is a matter of permission and 
tolerance. The Government's power to 
terminate its hospitality has been asserted 
and sustained by this Court since the ques- 
tion first arose. [342 U.S. at 586-587.] 


* * * * * 


It is pertinent to observe that any 
policy toward aliens is vitally and intri- 
cately interwoven with contemporaneous 
policies in regard to the conduct of for- 
eign relations, the war power, and the 
maintenance of a republican form of gov- 
ernment.’ Such matters are so exclusively 
entrusted to the political branches of 
government as to be largely immune from 
judicial inquiry or interference. [342 U.S. 
at 588-589. ] 


And in Johnson v. Eisentrager, 339 U.S. 763 (1949), the 
reminded us that — 


It is neither sentimentality nor chauvinism 
to repeat that "Citizenship is a high privi- 
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The alien, to whom the United States 
has been traditionally hospitable, has been 
accorded a generous and ascending scale of 
rights as he increases his identity with 
our society. Mere lawful presence in the 
country creates an implied assurance of 
safe conduct and gives him certain rights; 
they become more extensive and secure when 
he makes preliminary declaration of inten- 
tion to become a citizen, and they expand 
to those of full citizenship upon naturali- 
zation. | During his probationary residence, 
this Court has steadily enlarged his right 
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against Executive deportation except upon 
full and fair hearing. . . . [citations 
omitted.] And, at least since 1886, we 
have extended to the person and property 
of resident aliens important constitutional 
guaranties—such as the due process of law 
of the Fourteenth Amendment. [339 U.S. at 
770-771. ] 
Alienage has been traditionally recognized as @ valid 
basis for the classification of individuals in law, as distin- 
guished from race, creed, color, or indigence which the. 
Supreme Court has termed "constitutionally an irrelevance." 
Fawards v. California, 314 U.S. 160, 185 (1941)(Jackson, J., 
| 
concurring); see, e-.g-., Clarke v. Deckenbach, 274 U.S. 392 
(1927) (aliens excluded from operation of pool and billiard 
halls); Heim v. McCall, 239 U.S. 175 (1915) (aliens excluded 
from employment on public works); Patsone v. Pennsylvania, 
232 U.S. 138 (1914) (aliens excluded from hunting wild game); 
see Tussman and tenBroek, "The Equal Protection of the Laws," 
37 Calif. L. Rev. 341, 375-376 (1949). 
While it is established that aliens are entitled to equal 
employment rights "in the common occupations of the country," 
| 
Nielsen v. Secretary of the Treasury, U.S. App. D.C. 5 
hol F.2a 833, 846 (1970), government employment has always 
been recognized as not being in the category of a "common 
occupation". Thus, in Truax v. Raich, 239 U.S. 33, 40 (1915), 
the fountainhead of equal employment cases—and the authority 
relied on by this Court in Nielsen, supra, —the Supreme Court 


aps 


noted that the Arizona statute struck down in that case "is 
not limited to persons who are engaged on public work or re- 
ceive the benefit of public moneys." Federal civil servants 
oth "receive the benefit of public moneys" and "are engaged 
on public work." 

The Constitution is clear in placing control of the in- 
stitutions of government in the hands of citizens only. For 
example, to be a member of the House of Representatives one 
must have "been seven years a citizen of the United States" 
(Art. 1 § 2); to be a member of the Senate, one mst have 
"been nine years a citizen of the United States" (Art. 1 § 3), 
and the President must be a natural born citizen (Art. 2 § 1). 
The resident alien, while he may be personally loyal to the 
United States, retains an allegiance to the country of his 
nationality. Harisiades v. Shaughnessy, supra, 342 U.S. at 
587. The Congress and the Executive have no obligation to 


place the carrying out of national policy in the hands of 


aliens who may, whether they wish to or not, have a split 
loyalty. The Executive and Legislative Branches have a right 
to determine qualifications for federal employment. Keim v. 
United States, 177 U.S. 290, 293 (1900). 


2. There are no judicially enforceable rights to fed- 
eral employment except those secured by statutes Congress has 


enacted. See, e.g., Eberlein v. United States, 257 U.S. 82 


ee 


(1921); Crenshaw v. United States, 134 U.S. 99 (1890); Unitea 
States v. Perkins, 116 U.S. 483 (1886). Government employment 
is not "property" which is constitutionally protected by the 
Fifth Amendment. Taylor and Marshall v. Beckham, 178 U.S. 548 
(1900); Bailey v. Richardson, 86 U.S. App. D.C. 248, 259, 182 
F.2d 46, 57 (1950), aff'd by an equally divided court, 3/1 U.S. 
918 (1950). Congress has the widest possible latitude to es- 
tablish standards for the selection and retention of employees 


in the federal civil service. 


3. The competitive civil service is an integral part of 
| 


the Executive Branch of Government and as such its members 
actively participate both in the making and in the execution 
of national policy. The Legislative and Executive Branches 
have a right to determine that the making and carrying out of 
policy at all levels of Government shall be in the hands of 
United States citizens. Resident aliens clearly have 0 con- 
stitutional right to make or oneeEe out national policy or to 
partake in any of the institutions of Government. The almost 
universal practice of nations requiring that civil peers 


must be citizens is clear evidence that such classification 


is not invidious (see infra, pp. 12-15). In fact, it is hard 


to conceive of anything more reasonable than that in a@ repre- 


sentative democracy the citizens should constitute the 
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government, whether it be in the Legislative, Judicial 
Executive Branch. 
It has been aptly stated that — 
At the very foundation of all inde- 
pendent popular governments lie the prin- 
ciples, the enforcement of which needs the 
aid of neither statutory nor constitutional 
enactments or restrictions, that the gov- 
ernment is instituted by the citizens, and 
its powers and functions exercised, only 
by them and through their agency. (3/7 
Jur. 2d., Aliens and Citizens, §39.]5 
In the final analysis, the question here is not whether 
the courts — or, for that matter, the appellant — approve 
the wisdom of the policy adopted by Congress to exclude aliens 
from the competitive civil service, but whether a constitu- 


tional objection can be raised against the powers of Congress 


3/ 
to adopt that policy. Cf. Morgenthau v. Barrett, 71 U.S. App. 


2/ This is simply another way of stating that the constitu- 
Fion establishes government of the people, by the people, and 
for the people. 


3/ The present Federal statutory preference for citizens 
over aliens in the civil service has its origins in the late 
1930's (e.g., Treasury and Post Office Departments Appropria- 
tion Act of 1939, 52 Stat. 120), a period of great national 
economic problems. On the international scene, the turmoil 
that was to lead to World War II was in full swing. Surely 
the government has a right to provide for the economic needs 
of its citizens, through federal employment, before it pro- 
ceeds to provide for aliens. See Rok v. Legg, 27 F. Supp. 
243, 245 (S.D. Cal. 1939); cf. United States v. Pink, 315 
U.S. 203, 228 (1942). ae ere 


D. C. 148, 151, 108 F.2d 481, 484 (1939), cert. denied, 309 


U.S. 672 (1939). So long as the classification which Congress 
has made bears a reasonable relation to the purpose of the 
legislation, Congress has the proadest discretion to make the 
statutory classifications. Currin v. Wallace, 306 U.S. E. 
13-14 (1939); Steward Machine Co. v. Davis, 301 U.S. 548, 
584-585 (1937). : 


The civil service has been called 
"the one great political invention" of 
nineteenth century democracy. The in- 
tricacies of modern government, the 
important and manifold tasks it performs, 
the skill and expertise required, the 
vast discretionary powers vested in the 
various agencies, and the impact of 
their work on individual claimants as 
well as on the general welfare have 
made the integrity, devotion, and skill 
of the men and women who compose the 
system a matter of deep concern of many 
thoughtful people. Political fortunes 
of parties will ebb and flows; top policy 
men in administrations will come and go; 
new laws will be passed and old ones 
amended or repealed. But those who give 
continuity to administration, those who 
contribute the basic skill and efficiency 
to the daily work of government, and 
those on whom the new as well as the old 
administration is dependent for smooth 
functioning of the complicated machinery 
of modern government are the core of the 
civil service. [United Public Workers v. 
Mitchell, 330 U.S. 5 = 
Douglas, J., dissenting in part.] 


| 
4 It cannot, we submit, be seriously contended that 


restricting civil service positions to citizens of the United 


ee 


States is unreasonable. Excluding resident aliens — during 
their probationary period in this country, prior to their 
becoming citizens — from the "complicated machinery of mod- 


ern government" has a sound basis, and cannot be compared to 


the patently arbitrary eon condemned in Wieman v. 


Updegraff, 344 U.S. 183 (1952).~ 


B. Barring Non-Citizens from Civil Service 
Positions is a Universal Practice among 
Nations. 


eT 


The practice of nations clearly shows that discrimination 
in favor of citizens in the field of government employment is 


commonplace. Thus, India, plaintiff's state of nationality, 


4/ Appellant can' derive little comfort, we submit, from two 
recent State cases’ which he commends to this Court (Br. 12-13). 
Both Department of Labor v. Cruz, 45 N.J. 372, 212 A.2da 545 
(1965), and Purdy & Fitzpatrick v. State, 79 Cal. Rptr. 77, 
456 P.2a 645 (lobo) were concerned with State statutes pro- 
hibiting the employment of aliens by private contractors on 
public works projects. The New Jersey Supreme Court held in 
the Cruz case that the local statute, enacted in 1899, had 
peen impliedly repealed by subsequent legislation, and the 
court expressly declined to reach any constitutional issues. 
The California Supreme Court in the Furey case held that the 
State statute interfered with the comprehensive regulatory 
scheme enacted by Congress in the exercise of its exclusive 
power over immigration and that it offended the equal pro- 
tection clause of the Fourteenth Amendment. 


Neither case dealt with the employment of aliens in the 
civil service. 


"restricts admission to its civil service to Indian (or Sik- 

kimese or Nepalese) nationals." See United Nations Depart- 
| 

ment of Economic and Social Affairs, Public Administration 


Branch, Handbook of Civil Service Laws and Practices 53 (1966) . 


Dr. Roth, in The Minimum Standard of International Law Applied 
to Aliens 151-52 (1949) states: eee 


Under political rights we understand 
rights which enable the individual to take 
part in the exercise of the State power, 
and to participate in any manner in the 
formulation of the will of the State. It 
is unanimously agreed that according to 
common international law the alien may be 
excluded from the possession of the rights 
which normally belong solely to the na- 
tionals of the State. 


* * * * * 


In accordance with this general rule, 
it is furthermore universally recognized 
that the State of residence may exclude 
aliens from all public employment, civil 
or military and from all functions which : 
include a delegation of a part of public | 
power. ; 


The League of Nations Preparatory Documents to the Inter- 
national Conference on the Treatment of Foreigners recognized 
the special character of government employment and excluded 
such employment from those areas where it recommended national 
treatment: | 

Each of the High Contracting Parties, 
however, retains the right to prohibit 


foreigners within its territory from en- 
gaging in the professions, occupations, 


mes 


industries and trades, hereinafter speci- 
fied, or to subject their exercise to 
compliance with certain differential for- 
malities or conditions: 


(a) Public functions, charges 
or offices of a judicial, adminis- 
trative, military or other nature 
which, involving a devolution of the 
authority of the State or a mission 
entrusted by the State, shall be 
reserved to that State's nationals; 
* * * [League of Nations Doc. C. 36. 
M. 21. 1929 II.] 


The United Nations Handbook of Civil Service Laws and 


Practices, supra, at 52, shows: 


In the United Kingdom, a person appointed 
to a post for which a certificate is re- 
quired from the Civil Service Commissioners 
(in effect, permanent pensionable posts) 
must be a British subject, or 4 British 
protected subject, or @ citizen of the 
Republic of Ireland and, in addition, if 
he fulfills this requirement by birth, at 
least one of his parents must be similarly 
qualified and, if he does not fulfill it 
by birth, he must have been resident or 
employed, for at least five of the preceding 
eight years, in @ Commonwealth country. 
Appointments of temporary staff may be 

made more freely, provided suitably equip- 
ped local candidates are not available. 


In France: 


General conditions of eligibility laid 
down by law provide that no person may 
be appointed to a public position unless 
he is of French nationality, of good 
moral character, in possession of his 
civil rights, has fulfilled his legal 
obligations as regards service in the 
armed forces, is physically fit for 

the service to which appointment is 
sought and certified free from active 
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tuberculosis, cancerous or nervous dis- 
eases. [Id. at 175.] 


In Latin American countries generally: 


Most follow the practice of laying 
down requirements of nationality, good 
conduct, health, possession of eivil 
rights, completion of military service 
and age. [Id. at 259.] 


In discussing the selected countries of Libya, Jordan, United 
\ 


Arab Republic, Iran, Somalia, Turkey and Ethiopia, the Hend- 


pook notes: 


Restrictions on eligibility for ap- 
pointment to the Civil Service follow 
lines met elsewhere. The Civil Service 
laws restrict. recruitment to permanent 
posts to nationals in all cases except 
Ethiopia. Here, although there is no 
absolute requirement of Ethiopian na- 
tionality, there is a provision that 
Ethiopian nationals have preference 
over others. [Id. at 329.] 


We submit that a practice so uniformly followed by 
nations of the world can hardly be regarded as palpably 
trary and irrational. 


CONCLUSION 


For the foregoing reasons, the judgment of the district 


court should be affirmed. 


Respectfully submitted, 


WILLIAM D. RUCKELSHAUS 
Assistant Attorney General, 


THOMAS A. FLANNERY, 
United States Attorney, 


ALAN S. ROSENTHAL, 
BRUNO A. RISTAU, 


Attorneys, 
Department of Justice, 
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F "This isntt a totally repressive Seno A Loncened in an intervien. a 
‘still next That's proof of that," : eS a cae — 


zl 
ot 
K 


People aware of Dorothy Healey's formidable So copeeion are Sctontehed anes they 
-first meet her. She stands & Leet ee inches (nz SBS: on that eee 
eed oe 90 pounds. .... . ; 2 2 


" Disarcine Charn . 


~ She has the face of an amiable barmaid. Quick light hazel areas an aes ie 
_ sandy windblown hair gone to gray. She would not be cone chic G PY, fe¥Lozw. 
‘ dadies of. the PTA; but ane has a disarming charm. : : fs enna oy 
i: 
i 
Mrs. Healey lives on W. 8hth St..in a neighborhood that has gone almost entirely 
black since she bought the property in the 1940s. She lives alone in a pink 
stucco cottase at the rear of the lot. Her motors, Mrs. Barbara dlestor, St, 
lives “alone in the house in front, oe oe 
2 Sete 5 fae 
Dorothy Ecaley was divorced from her third husband 12 years ago. “Her mothers 
second husband was deported to Bulgaria in ae "Mainly," said ¥rs. Healey, 
"because he vas my stepfather," iit oe 


“One might speculate that the etenbone are pleasant to Dorothy Healey. for the 
’ sake of her mother, who cantt help her daughter's being a Godless Communist. 
a anything, the A a oe Mrs, Nestor is even more radical than her aes, 


‘Nother is a charter ember of the Communist Party," said Mrs. Healey. "Shets 
really a radical. Sometimes when I come home she'll be all upset about . sonething _ 
shets heard on the radio and begin lecturing me on the evils of capitalisn, 


Waving her arms, and I have.to tell. her, oe Same I'n already 2 cones 


Like her nother, Dorothy Healey becane a _Commmist as a young girl. 
oe 7 . ee tn 


~y joinea the Young Commartet Tere December 1, 1928, she roceitec "I yas Ike Na 
I never had a moment's ‘doubt what I wanted to do: with ry iife from that-point on." £ 


’ Her father was a neter-do-well- traveling ene The. tantly ¢ came to Catifornia 


from Denver when she .was. 6. She went to 19 different schools, 
"My mother was a radical, ie father was not. He had. the fea decent reactions 
about oppression, but no understanding of r the systen, of what caused things. ‘to. 
happen," - wee 5 . ea 


= - . ost “eRe - - - ots ee mee 


Though she was influenced by: her mother, Dorothy. Healey believes it was her early - 


reading of such, Anerican writers as Jack Londgon ana Upten Sinclair that shaped her 


life. PER a eS 


"Upton Sinclair, more than/ anyone elsc, symbolized f or me-what happened in-a 
system that gave oe Boe a damn for ‘the human being in phe: search for 
profit. s 

When she was 15 she was arrested for the first time. .She was peddling the 

Daily Worker and making a speech on Oakland's skid row when a police inspector . 
picked her up and carried her ort to a patrol wagon. She was sent to a detontion 
‘bone, sho * 3% waite ma = 


, 5 . 


"J was in about two weeks.. I was more trouble than anything else. I kept ; 
agitating the kids in there. Finally they called” up my mother and said, "Cone 
take her. She's Griving vs crazy.' ! See : 


/ 


. 


Lifelons Battle 


Thus began her lifelong conflict SE the system. 


When she was 16, Dorothy Healey Gries maiden name was Ros enblun) ‘dropped out of 
high school to go to work in a San ‘Jose cannery as a peach cutter at 15 cents ~ 
an hour, . : : - 2 Sad Seas 


She helped organize 2 union and a strike. It was the first in a series of. 
organizing activities. ate took her up and down the’ agricultur. al valleys of the 


state and Speers her ae EOS on the oe several arrests and, a SCE BSS of 
her CODEC EOS es - 


‘During a lettuce strike in 1934 she was arrested and. sentenced to six months in 
the Imperial County oeeec tei ES ve ear wean Bonners ce eT ee eames : 
“te were arrested after a. $20, 000 ates was SOntaae Pach night we were taken 
to a different Nexican Sones home. Not one of those starving workers ever 
turned us in for that reward. “We were finally turned in.by a man posing. as a 
ECL es Pp are Bored Ns : : - ecree Poa 2 


She served the “full six nonths. x 


they. wouldn't ever give me a ae off “for gbod tae she xia Seer Ae 


2 adoat ae SES SESS understand. them," 


pas Ir suugeted cigarettes and natches to sone wile in the next cell." 


She diantt mind. “Jail too much, thoigh, pecanes she was “allowed to" ae books. | 
. The other wonen eee nostly ee were ESTES to have. food eee 


in sy - : : : A= <a ot . — Sesame 


"The food was horrible.: “ghey diantt let 1 ne skave food brought ‘in. they were © 
afraid somebody night snugzie sezeching in te-ne, but they let me have all the 
books I wanted. Wasn't that SEES wad didn't care. about SS in 


Tare the printed mong? = se sete ei Ss. See ere 


“For three ‘aul years. Bote Healey: Labored in the. cestabivenece ‘In’ 1940 5 she Xe 
passed-a civil service exaination and went <e ‘Work tor ane state” ‘in See Francisco 
asa deputy jabor CoAT a : ; stent eke : Laine ies : 


- : Sate to 


>In’ "1942, three eays before Pearl ‘Harbor, al ‘was s called. before the Tenney * 


(State — Un-American Activities) Committee. Her Communist associations were 


brought out.’ Gov. Culbert L. Olson asked for her resignation. She refused 
to quit, holding ‘that nothing in the est Re omee code made” her Communist 
ae SEE illegal. pette 


: uy hela the job. till ny son ‘was oe My eee was prokethes toa: when I ae 


It was the first salary Ita ever received, They thought their tittle. girl was 
ay taken care of, But I was pore. Bored to tears. bid : 


The Borsdons soon eoncas ‘She was elected’ mote secretary in 1s. ana came to. 
Los ESE: Paying the. mouse on We 84th Street. ; 

Only at.the very veetmninie! was there’ any fecting oe hostility tron the 
neighbors, and that “was (rare. Fs 


| 

sperm 
sae 

| 

| 


. One neighbor’ eee: to one pon we ata 1 to the FBI, Sarton a few: years 
she sSinply sot disgusted with it. ‘She began to bring us over ples and!) cakes ; 
every day. She decided we were awfully nice people, ae ee she didn't care” 


"Sentenced in “‘19K9. 


It was “not until SAR son reached school age that Donors Rene weceeees ner 


vulnerability, In 2949, refusing. to answer questions before a U.S, grand jury, 
she was sentenced. ‘to ee nonths- in vail. (The court Gecision Was later, reversed. ae 


"Richard Gar son) was 6 or 7. "You can imagine what St was Lske | in our Setenron 


-hood when the Sensors were: headlining the big. ae on Communists, spies and “ise 
agents of foreign powerse - : Se PATO Ue cir Cate eee pe no ip Seer 


"and “here's a 6-year-old boy growing up. The effect on hin was just devastating, 
a But it was years before I really Imew it. He felt protective about not telling 
me. He didn’t want to hurt me." ee tee ; : ge 


» 


“fhe worst period of her life came in August, 1952, when Dorothy Healey and several 


. other party leaders were ‘sentenced to five years in prison and fined $10,000 each 


for aCe to teach the overthrow of the government by violence. 


"Unable to raise the $100,000 bail eet by the -‘@istrict v, S. judge, Mrs, Healey | 
‘and the others spent four’ months: in the county jail, until the bail was reduced 

_ by achigher court. (The U. S, Supreme Court subsequently set aside her 
conviction and.the indictment was dismissed.) apa 


: ~ o = a ; = + et Getting Fat = - = areas 

"Ny first real awareness of what was happening to Richard came when I got:out.. 
“of jail," she recalled. “He had started gaining weisht, getting fat." 

“She took him to a’ pediatrician, a friend, and asked what was wrong. 

“Ttts very sinple," he told me, -"He's worried, Hets scared. And that's why 
hets eating." : 2: / . 


_: On the way. home, she said,. Richard told her, "You know, there isntt a night I 
G0 to bed that the last thing in my mind isn't, "Will my mother be there when 
- I wake uP in. the morning? ti : re 3 ee 
- , > ore < 
“She said Richard : 


"I ‘cantt cescribe the agony I felt, My son, from the moment he was born, was. 


-. the alpha and omegz of my existence. I am the typical fatuous mother, I thought 


then—oh, the CESSES whea you have children, 


"So I said to ee “‘tItts because I love you so much that I do poe You dontt 
y have security. It, cantt be you alone,*" : 


- Even then, urs. Healey never considered for a moment getting out, 
i "No. I noety belicved what 3 aS You cantt have an island for eae 
Though the metenpors were cen her son felt hos tility on the school re 


acnsidren eronrd refuse to play with hin, “They were only reflect ing their 
“parents, The varents would tell the children not to play with him, Then 
little things would hansen. His first girl friend, in junior high, told hin 
> SRE couldn't go out with hin any-nore. thenss you Sone back, you see how much 
- it was to kin then." = eae > 


“But. there Was: a . bright a to ae see school experience. 


cette the way through, ant especially during thes ‘Smith “Act tial; 4 the 
: were. . pr otective aie concerned." : EG EDs . 


AEG Ys these years Mré. Healey aia tox auty by joining the Pen ehoaais she did ee : 
- always feel welcone, especially when ane gates ‘with the Dee. members, on ae can 
‘sonething. : Ze : sears Nae ee ; <n: Pies 


“They wished I wouléntt. They were very saccronete They a ie 


about it. Sonetines there was a coincidence of ere It mace te 


: for then. .- “ 5 ey = Sette fea ase a oa : ser 


“But I pata ny Rees and attended the hectings. Oh, yes. "Regularly." Hee 


. 
} 


All her life, Mrs. Ee aley believes, her convictions ‘have = her apart from 
|. other people--"Good people, decent people, who could intellectually pues 
/ my reasons, but ere afraid of too close 2 oc Ets aship. eg 


For years, Yrs. Healey bas. been speaking. to suadente on “college campuses. - 

‘Sometines sne has been banned; often she has been. neo but never has she. 
been physically attacked, Bist 2 nae i : = 

.She thinks her personal appearances on campuses a a healthful effect Yon ‘a. 
whole generation of kids raised on see 'T Led Three Lives! ‘theory of communism Z 
aS a great conspir acy." . ree se : : % sel 

“WFor- the first tine thoy see and hear a communist for themselves," she said. 
"The hatred is very a to sustain when it has a huzan identificatio on 7 


* ° . * | oer or 


2 aside from the PTA ane the’ party, Mrs. eee has not beén a joiner.” She hes 
“not. often been invited to Jos in women's clubs or other One ETOUPS« 


Mo. qhat's ere the encirclement snovs ‘Itts pecentt Re as Sees ti 
gather. - Socia + life? I dont? -have anys "x used to play poker. I read." 
Her tiny ‘living room is salled in with books, nostly thé literature of 
: conmunisn~-Narx, Engels and a well-thumbed 30-volume set on Lenin. Mrs. sree be 
spends her leisure reading in her TOIT under a aorta of her “sone : 
‘ wf 
’ Richard Healey, now 25, born of Dorothy Healey's _sevenayear marriage to 
Don Healey, is vorking for Be doctorate at UCLA on a fellowship. 


‘SHES field “Ss ‘aifferential ‘algebra, Ne his nother ae “Every! tine he tries. 
_ to explain it te me I say, *Yes,.s ucetheart. ws Bess 


EPs a ; good student, Richard went. to Reed ‘College on 2 gcuctersnee: then on 2. 
federal fellowship for Sraduate « ‘work at Tulane.Un viversity, in New Orleans, He 
was driving to New Orleans with ‘his father’ when 2 LOCUS cane from Washington. 
; the SSE: had been withdram . 


‘kK maeOnRRS group had protes ted the See inpugning youle Healey's Loyalty. y 
He had refused to be drafted on the’-grounds that the Vietnam war was EEOC : 
and had been classified ineligible for ‘Services. : 

Wien He got to Tulane," said his mother, the “entire nath department rallied 
ground hin, _ They were CULT EE Eon : : 


Tulane G2 ve Healey’ an interim grant until a Health, Baucation and SERS 
appeals: board voted unaninously to restore the fellowship. : 


"Phis is the interesting thi 'g about Anerica," said Mrs. Healey. "My young. 
friends don't understand the contradictions and the nuarices of this country. 
Here is this kid-being charged. with, first of all, being my son, And after 
a two-day hearing ECE eeree that guilt by: birth showle now be held against 
“you.” . 


Young Healey, Snciaentody is ; not ane has never been a gas of his: mother's 
OES 


2 Devastating Effect ~~" 


“party. - a soe he 


"Ee is a Marxist," she said, "He's 2 very ‘thoughttul, intelligent, analytical- 
man," ; .- we SA : : : .: saing 


. Boday the party renbership in South hern California is ont 1, 000, douni fron 
a high.of 5,000 in 1949, The decline cane after the 20th Soviet Congress, at. 
which Nikita Keruschev opened the door. on the Joseph Stalin chamber of horrors, 


"You must siecmencene. a urs, 3 tealey said, "that that had a more devastating 
effect on Comnunists ‘chan it had on mon Cocmantstse -Itll never forget the 
night I heard that report read; I sobbed all night long. We had just never 
_ believed these. stories. . Serine Sure Sere : aK 
- “ere nade me all the more determined that | one had to “tight for a definition of 
what socialisn <oe and what the role of the Communist Party is." 


If Mrs. Healey fee? s much ‘rancor, TOOnS. back; enol ‘conceals it. 

"The most overi: chetnine ptoblex always to deax with is this cies of being: a. 

foreign agent, that you're not an ‘American; that you. can't possibly respond to _ 

sand reflect Anerican culture, American history,-. american values, because of the 
> wyth that- “you are an agent of the Soviet Enos 


a Mrs. Healey po!nts out that she took the oath of allegiance when she ran for 
county assessor in 1966.. (She got 87,500 votes.) ey Bat aaa yee ania ae 
Set ae : | : 


_, "But I want to see the econonic system overthrom," she said, "Make no bones 
about that." fo Mey Seashe : : Kove 


cee : : Srnten 4 : eee | 
Among the "contradictions and nuances! of America, in Mrs, Healey's mind, is 
the bugging of her home-and office, ae 
"yr know ny hore is tapped," she said, "I have it verified when young people 
; ome to see me, I try to meet them at the door and warn them not to say their 
“names, Well, I“fail. They come in and say their nanes, ° Re oatcseeien aera 
poe bor : : f 
».; -*In case after case, their parents are visited and threatened with the loss of 
"=. their jobs if their children come back any more to see ne," en iit ae 


° Mrs, Healey said she keeps a pencil and tablet handy so names can be written 
eRe “down, but aside from that precaution she ignores it, Sotnant gpk [pan ge ae 


"You becone ‘totally oblivious, You cantt live with it 


woe % °o 
“She has played games with those she believes are watching her, she said, and 

* at times it has even become a sort of neighborhood sport, i as 

"Once, when a car was following ne down to the office, I started: darting in 
front of strect cars and making crazy left turns just to see if I could loose 

then, Later I got a phone call from a man who Said, ‘This is just a job for.- ~ 

‘us. For Godts sake will you stop jeopardizing your life ang ours! | of 


Mrs, Healey said the neighbors like the attention she is paid, 


"They feel we have the best protected block in tom, They're always thrilled, 
too, when the television people come out to the horse for an interview, They 
; Just love it, I'm their Communist! _ 5 a j - 


: : 
“" Mrs, Healey doesn't think being an atheist has hurt her with the neighbors, 
either,: = : : ‘ Seay. “ ; Ieee - 


ma "I don't think religion is the nost inportant question, When people! 
| @8 a human being itts very hard to apply a stereotype." 

+ ° Communist: party headquarters, where Mrs, Healey works, is only a nile: fron her — 
house. It consists of two very small rooms, upstairs and-to the rearofa _ 

“rundown -tvo-story Stucco building on Manchester Blvd. There are tuo lor three 
scarred desks and a tineograph nachine ‘and stacks of literature, The rent is 
$75 a month, Mrs, Healey is the only occupant, The downstairs stores are 
vacant, Et enn Nese Se Rexee eget a : Sia! 


se 
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Mr. William B. Ray, Chief 


Complaints and Compliance Division 
Federal Comaunications Commission. 
Washington, D. C. 20554. ; : 


Re: Dorothy Healey v. KTTV (8330-M; C4-85) : 


eed 


“Dear Mr. Ray? . ~ i iar poe Ba Sere a 


This is in response to the letter‘of May Il, 1969, from Metromedia, ~ 
Inc., to you regarding the above entitled matter. We suggest to. 
you that the position taken therein is.entirely without support 

for each of the following reasons: f : . 


“1. Even though the broadcast was during what was otherwise a - 
news broadcast, it was the editorial portion thereof involving _.. : 
the statement.of opinions. i ; r 


2, It did involve matters of controversial nature and of 


- public importance. The role played by individual commmists in 


ovr society has been a matter of great public concern as the. 
constant attention ’of congressional ‘committees, the Justice Depart- 
ment end other branches of government indicates. ‘The article in 


> The Times which was criticized by Mr. Putnam was used by him as a 


Vehicle for the propositions that the Communist Party and every 


- member thereof, or at least every officer thereof, is unpatriotic, 


lacks integrity end supports terror and the wiping out of populations. 
Whether or not this is true is certainly a matter with which the ries 
public is concerned. Mrs. Healey takes the position that it is not 


true. -Mr. Putnam has taken -the position that it is true. =~. 2 ee 


3. It seems clear that in taking his position Mr. Putnam used 
Mrs. Healey and personal attacks. upon her as the means of ‘stating. 
his position on this controversial issue. The fact that it was: done 
by cléar implication in-the language used rather than by direct -..- 


statements do not make the attacks any less personal attacks, which © 
Mrs. Healey. should have an opportunity to answer. .If a commentator . 


-could say by- implication what he could not say directly and escape. 


being answered, then the whole purpose of the fairness doctrine 


would be defeated, And indeed the whole law’ of libel to which the. 


2 Birt Williom 8. Ray Ze Mey 27,1969 j 


. AA 


fairness doctrine has a close relationship indicates that calumy ©. °°” 
-. by implication is just as much to be condemned as its direct)" _- 


counterpart, : ‘ Ieee 
Tri-State Broadcasting Co. Incas 
holds that personal attacks upon ~ 


rness doctrine, 


Here the case is 
acked is the one 


oe Very truly yours, 


BEN MARGOLIS - 
Sara mia as for pepdbs 2) 
3 Sr Se: MARGOLIS and McTERNAN 
BMirlp- 0 oes SPS Ce ; 
os “Mr. Thomas J. Dougherty - ae 


‘Assistant Secretary ° 


Metromedia, Inc, ~ - ass 
$151 Wisconsin Avenue, N.W 
Washington, D. C. 20016 


“Mrs. Dorothy Healey - see 


ATTORNEYS AT LAW 
- 3175 West SixtH STREET 
Ptotet : =o 
Los ANGELES, CALIFOKNIA 90005 xe - ot -wanoor Office 
DUNKIRK 5-6111. - = - “SIN ASSOCIATION WITH 


“1s GEORGE E. SHIBLEY 
“" "239 AVALON BLVD. 
WILMINGTON 


July 8, 1969 ee : 5975-3307 


TERMINAL 55-6644 


& B. MURRISH 


Mr. William B. Ray, Chief 
Complaints and Compliance Division 
Federal Commmications Commission 
“Washington, D. C. 20054. . 
Re: Doxothy Healey v. KYIV (832 O-ti; C4-85) 


i 


Dear Mr. Rays "=p Af?» 


—— 


We last wrote to you concerning the above matter under 

date of May 27, 1969. Since then we ‘have heard nothing 
further concerning our request for action. I need hardly 
call your attention to the recent United States Supreme 
Court case of Red tL Lion Br Broadcasting COs v. FCC as upholding. 
the BOLLS of the “raimess Doctrine y 


We again request your early attention to this matter. 
. Very truly Tee 
: : a 

fit “7 


MARGOLIS ana McTERNAN 


BM: rlp 


: Mr. Thomas J. Doug Snort 

- -Ass't Secty, “Metromedia, Inc. 
5151 Wisconsin Avenue, N.W. 
Washington, D. C. 20016 


“. Mrs. Dorothy Healey 


“. opeiu £30 
. afl-cio 


2 8175 4 Yest Sixth Street 


FEDERAL COR: MUNICATIO? NS COMMISSION 5 
y _ WASHINGTON. D.c., 20554 : 


Mrs. Dorothy Healey 
c/o Ben Margolis, Esquire 
* Margolis and McTerren 


, Los Angeles, Sa 90005 ; 


Dea Mrs . Healey: 
This is in Sons to. you xr takes ‘of com Sie dated ce 26, “1960, 
against Me etromedia, Inc., the licensee of Station KTIV-aV, Los Angeles: 


* California... You allege-that on February 17, 1969, Station KIIV-IV 


. broadcast some comménts by a newsman, "George Putnam, during a@ news 
: program which attacked your “honesty, character, integrity, or like 

personal qualities” within the meaning of Section 73.679{a) of the 

Commission's Rules, and thet the station has violated this rule by 
“rejecting ee request for an, opportunity to respond. ‘The commeats: 

, Were Girected to @ front-page axticle on you in the Los |Anzelies-Times, . 
- of February 16, 1369, entitled SESEESS “Marxist -- No. i. Red. Finds . 
RES ue AES: Isn! t All Bad. . “et : 

The ‘Lines eecicre after noting that you | ‘are’ 2 Ms ee a Com munist, 
and“an at atheist," states that “in some ways Dorothy Healey might be 

- €onsigered an exemplary American and a good member of the bourgeoisie;™ 

that “at 54, she runs her home, puys her taxes, cares for her aged 

mother, dotes on her scholarly son and generally likes folks, young and 

“old; and that, ‘she mrofesses’ a sincere patriotism and for years, while 

“her son was'in school, rarely missed a meeting of the PTA. “The 

“reticle further states that "she has been ‘investigated, prosecuted ‘and | R 
persccuted;" that “her house, she says, is bugsed, her phone tapred 
and her mail examined; and that, according to her, in case after case, 

“the parents of young people who come to her ". . . are visited and- 
threatened with the’ loss of SEE jobs if their children « come back 20Y 5: 
‘more to see Cie seie = HE Gia a iaie mel tense ee Seet Sectors 

" 
See half of Mr. Putnam! s Corman acy eometened of reciting the Times. 


, article, including all of the foregoing. The other porticn of the con- 
. mentary reflected Mr. Putnam's vigorous and complete disagreement with 


“*. the Times’ story and its use of the term "“Patrict" in relation to you. 


Mr. Putnam states, after reciting Communist horrors and | your expressed 
‘desire to see th ne. American economic Sete DISS EROS E that. as Sateen: 


Mrs. Derothy Healey 


a * 
¢ . 


re Dataetesre 


is “an insult to American patriotism,” and that Mrs. Healey while "she 
way be the Les Angeles Times’ kind of patriot . -.- sure as hell is 
not [his]. The commentary also states that the visitor intimidation 


allegation is an Tunsubstantiated charge” concerning an activity which 
ts - 
ie 


e. 
errr 


v. 


just doesn't happen in the United States of America." 


The licensee asserts that Mr. Putnam's statements concerning you do not 
constitute personal attack; that the Putnam commentary comes within the 
exemption of the personal attack doctrine in that it was made during 
the course of a news broadcest; thet, as 2 Communist, you do not have 
_ the right. to time to reply, citing Tri-State Broadcasting Co.. Inc., 
4O FCC 50S (1962), and Storer Broadcasting Co., (DuBois Clubs), Ll FCC 
24 678 -(1968}; and finally that the personal attack doctrine does not 
-.apply because the commentary was not made "guring the discussion of a 
controversial issue of public importance." bse See Serb 


we etege et ee 


Complainant, on the other hand, s that personal attack was made by ~ 
; implication; that commentary, 4 g 2 news broadcast, 
-" was an “egitorial pertion thereof opinions;" 
that the-role played by you as a “contro- 
“versial nature and of public importance” atriotis: 
absence of integrity), and that the Tri-S 
case is inapplicable because here, an individval couztundst 


ce conn telnet ienane seg ap teh 


¢ 
~ 


. 


First, it is clear that the personal attack rules are in any event in- 
applicable. The rules specifically exempt from their scope commentary 
which is part of a bona fide newscast. That is the situation here. 
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“-. The matter thus turns .on the applicability of the fairness goctrine to 
ee etn. Putnen's commentary. Under establisned policy (see Report and Order 
2212 FCC 24 250, 252-3, par. 5. (1968)), the licensee itself may present 

“the contrasting viewpoint. For example, a licensee which hed reasonably 
; - discussed both sides of an issue in its programming, could add a short 
> i. editorial steting its viewpoint on the issue, without being required to 


J) extend opportunities for discussion. : sine 


“.With this es background, we turn to the fects of this case. First, we 
~ “note the licensee's judgment that the matter which you claim to be a 
codtroversi2l issue of public importance--the role played by you 2s 2 

_ - Commuriist--is not an issue of public importance jn its area. In this 

_= connection, we have considered a second factor--that Mr. Putnam devoted — 
_considerable time in his: commentary to reciting your views 2s expressed 
“gn the Times article {i.e., nine out of 19 paragraphs in his commentary) 

--= We Fish to make clear that we do not believe that fairness can be f 


Mrs. Dorothy Healey 


Sachiovad Sr Seieien upen the person making the criticism or attack to 
present the other side. See Red Lion Broadcasting Co. v. F.-C. C.; 

". 395 U. S. 367, n.18, quoting - J. S. Mill, On Liberty 32.) .If this were 
the sole issue in the case, we would not therefore accord it-decisional 
significence. However; here it is not- the sole issue. Re believe that. 
we can take the above noted factor into. account in evaluating the need 
fer ection in this case, and specifically, whether we sheuld find un- 
reasonabl¢ the. licensee’ S$ judgment as to the public significance ‘of 
your role as a Communist, in circumstances where. your views have been 
put before the public to a significant extent: The com bined. force of 
these considerations (i. e.,, the showing (or lack “thereo£) before us on 
controversial issues of public importance; the devotion of significant 
time to setting forth your views, indeed’ to an unusual extent in this ~ 
“kind of.critical comentary) leads us to conclude that no further action 
is Warranted. Under 2 standard of reasonableness, a case such as this 
‘should, we believe, be resolved in the’ licensee's favor.' We stress that 
the matter is one o£ applying the standard of reasonableness . to the facts 
of the cese--and not what. the complainant, or the Commission, or some 
other entity might have done or eretered in the exercise of their dis- 
cretion.” . . : | zo: : 
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Accoréinsty, your PoESSS is denied. 
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“ Jobnsor dissenting and BEGEES PS statements. ae giss- = 
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the facts and 
whether trey 


the affirnative, then the fairness doctrine holds that there’ is, indeed, 
a."need" to redress the situa so that’ the public can hear both 
sides of the dispute. But th =aGe ity are resolutely determined not 
to proceed in the normal way and in accordance with our. ‘precedents 
because they do not like the result ce such a course dictates. 
So they press ahead, stating that this “factor -+ though not” 
itseli decisionally significe 2nt <-- can: be Secs in some mysterious wey 
. to de See se whether to question the licensee! s judgment ag to the pudlic 
ance of Mrs. Healey's role es a Communist. Mr. Putnan's recital 
t a¢hieve faira ress, and I fail to see that it has any relevance 
westion of whether he was ensazed in discussing a controversial 
Indeed, the majority do not really use it to decide-that question 
They simply restate cae whole fuzzy concept once more, as follows: 
"The combined force of these cons idoreicions (i.e. , 
the showing (or lack thereof) before us on con ; 
troversial issues of public importénce; the 
eevotion of signiiicant time to settin3; forth 
firs. Realey's/ ... views, findeed to as unusual 
_.extent in this kind of critical commentary) 
“leads us to conclude that-no further action i 
warranted. Under a standard ef teasonadleness 
&@ case such as this should, we believe, be 
resolved in the licensee's favor." 
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I think this is sheer obfuscation. ‘What is the’ ‘showing (or lack chereok 
on the question of whether @ controversial issue wes involved here? The 
majority never say. Why does the fact that’ significent time was devoted 
. to Mrs. Healey' Ss views -- simply so Mr. Putnam could criticize and ridicu 
“them, which the majority say is not, by itself, of decisional importance 
-—- even when added to the licensee's mere claim that no controversial 
-. ,issue was presented, lead to 2a decision to take no accion? It is not eve 
“remotely clear to me, and the majority offer no explanation. This all 
seems to me like prest idigitation -- now you see it, Be eS don't -- 
rather then 2 proper statemont of the grounds for agency action. Or to 
use another metaphor, the majority add zero to zero and get infinity. es 
ae : a : : 
ee X ath o! of this is intended to eens the fact that Mr: Putnan’s 
attack: in connection with two controversial issues of puolic importanc 
_ First, was controversy over the question of whether 2 Communist can, 
“at the seme time, be a patriotic American. Second, there was controversy 
over the claiin that “Mrs. Healey had deen subjected to sutveillence and. 
that parcats of young people who visited her were threatened with loss 
of their jobs. That these! issues were of pudlic importance is evidenced 
. by ‘the ect that oe Los Anzeles a devoted a front page story to 
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. However, I was the Chief of the 
was written and recall 
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. situation -- that the station had broadcast 
2-"Comnunist Encirclewent - 1961" which was 
allesed te be me for ' pence dogma." - The Commission 
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ee, thet ‘the program contained a discussion 
of the: following matters, among ethers: - socialistic 
forms of government were-vicwed as 2 tr, Beare Sse 
of government woich lead eventually to commusis 
thet this country's continuing foreisn policy in. 
the Far East and Latin America, the San Francisco 
Student riots, the alleyed infilcration of our 
“sovernment by commmists and the aliesed moral : 
weekening. in ‘our “homes schooks and churches have 


i/ it is clear 2 good deal- of Mr. Putnaa's animosity was *” 
‘directed toward the 2 Eovever, I don't think Mrs. liealey should. 
be injured in this cro e and leit without ‘recourse, nor should 


“thé audience*of KITV witheonly one side of the controversy. 


“all contributed to the alleged advance of inter- 
Ja tional commmism. We =< “oF: the view that these 
J U-matters -ra ise controversia issces of public | : 
importance." : Seis oa 
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When queried about the matter, the station ~- like others which had 
presente? similar prosrams ~- responded that it rezarded the film as 


anti-comaunist and that it did not believe the Comaission wanted it to 


nb es eeCsera dtc 


y- However, there was no suggestion that the 
in cases of this kind were Communists -- they simply 
the version of recent history reflected in films of this 
She conclusions drawn therefrom as to-the policies the 
nould pursue. It was in this context thet. the Commissi 
tence first quoted above, then going on to) say: 


tela tgign elas bene 3 Os bdo tod 


"You will recognize, however, that thexe are 

: varying views existent with respect to the most 
effective and proper method of combatting Communis sm and 

- Communist infiltration and that broadcasts of| proposals 
Supporting one method raise the question whether reason- 
“able opportunity hes been afforded for the expression 
on the “stetion of cpRon a eons Ras 


Z Ss . 
Thus, the Comniss ion was simply saying thet there was no obligation to 
make time evailable for the Communist viewpoint in theticase. It was 

-not announcing 4 general policy that Communists can never have ‘a right 
to present their point of view under re guar nces. paceece I : 
Rese any policy which 

_ would violate the Fi enéaent. While in many “coununities -- nail 
on many issves -- r-not be a significant Communist viewpoint 
entitled to air time under elie Fairness Doctrine, there; may be situations 
in which the-public should hear that point of view along with those of 
other significant elements in the community. But I think the situation 
is different wen 2 licensee directly attacks individual Communists, _ 
‘and I believe that the public shou ld. hear Mrs. Healey' $|side of the "- 
‘controversy over whether she, 2s a Communist, can also be a _patriotic 

“Auerican and whether she and her visitors have deen sudjected to sur- 
weillance. = The majority do not appear to rely on the Tri- States 
“case here. Tes aa somes Slee vs Soe 
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“37 It as s1d be ae clear thet, if given time Mes. Healey should 
confine herself to the attacks against her by Mr. Putnas and would not 
“be ellowed simply. to espouse communism. The licensee can reasonably 
.°° insist thet any response deal with oe specific issues raised -- the 
"-redeoning ' ‘patriotic" qualities of 2 Commmist such as Nes. Healey and 
the zlleged surveillance treatment accorded such people. Radio Albany, 


Inc. "(WALG FCC 632 (1965); Storer Broadcasting Zo. 5 supra. 
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point. Cert ainly their letter does ot clearly s 
result in anything like tne way we nermally, eae such matters. 
think that th Rs arbitrarily departed from our usual policies simply 
because of atity oe the complainant. They do not like Communists 
and recoil from of ee that a station should be required 
t certainly have no desire to see the 2ixweves 
agenda, but ‘t think the wnole Fairness : 
-£ we do not administer it with complete 
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Consare Stor Storer tinz Co., supra, with Jem Birch. Sociaty Complaint, 


11 Foc 2¢ 73 73 Se, - : 1 Broads ae Compony, ince, 40 FCC 615 
and compare ie vids risi rake “ZO FCC 620, 631. If we 
go not centinue tais course, I tnink the courts will question our 


competency to enforce the vital requirement that proadcast facilities be 


-used as means for providing the SRST public with information on both 


sices cf controversie] issues of public importance. Metromedia deliberatel 
permitted use of KITTY for an attack upon Mirs. Realey's character in the 
context of oee= pe slic controversy. It thereby incurred obligations under 
the Fairness which should be enforced, jin accordance with our 
prececents, cve she is a Communist. 


ng (as Appendix A) a form of 
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" Appendix A 


- @refez cred Form of Letter) 


Metromedia, Inc. 

Licensee of Station _ITIV 
S15i “iscoasin Avenue, N. W. 
Washington, D. C. 20016 


Gentlemen: 


-This is in further : reference to ne ‘com elaine of Mrs. Dorothy Healey 
concerning, the comments of Mr. George Putnam on the February 17, 1969 . 
news program, broadcast by station KITV, Los sugeles, California. 

The comments were directed to a front- pare article on Hrs. Healey in 
the Los Angeles Times, of February 16, 1969, entitled "Patriot-Marxist-- 
No. 1 Red Finds That U. S. Isn't All “Bad.” eee 


“a Narxist, 2 ome 


after noes aS t Mrs. Healey is 


exemplary émerican = ane 2 good member of se Ser neonare 

runs her hone, pays her taxes, cares for her aged 

her ee son ond generally likes folks, young and 
she professes a sincere patriotisn end for years, while 
her som. in school, rarely missed a meeting of the PTA." The article 
furthers zs rt “Sit s been investige 
that Thor Sorc. she says, is bugged, -her phone tapped and her ead ex- 
amined;" and that, according to her, in case after case, the parents of ~ 
Younz people who come to her"... are visited and threatiened with the 
loss of their jobs if their children come back any more! to see me." 


mother, 
old; end 


rir oue 


mow 


et 


a “Putnan* '$ comme: i , with the Time and £ 
use of the tern’ "Patriot Pon to Mrs. Healey. 2} tat 
_ after reciting Communist horrors and Mrs.‘ Healey's expressed egies to 
-$ee the American economic Soe overthrown, that the article is "an in- 
sult to American patriotism," and that Mrs. “Healey: while "she may_be_ 
the Los Angeles Times' sane Se patriot . .-. sure as hell is not /nis/." 


$s 
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* The COEROL SEY also states 
|. 
Mrs. Healey makes the follow ving unsubstantiated charge--a 
‘charge it is doubtful even she believes--but the LOS ANGELES 
VINES publishes it at face value. she says, and 1 quote, 
.“In case after case, the parents of young people who have 
visited her ave visited and threatened with the loss of their 
jobs if their children come ae eel moré to see her." 
Come, come now, Dorothy--perhaps under Communism--perhaps 
under the Nazis--but it just dcesn't happen in cheeosted 
States of America. ' 
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viewpoints thereon. 


But that is the extent of Tri-State rvling. It did not hold thar no 
matter what the SSS @ Comsunist could never be given access to 
broadéast facilities; that there can never be a personal attack or 
contreversial issve of public importance involving a Comaunist. With 
this as backsround, we ture to the specific facts here. | 
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The Los Angeles * Fin ‘ 

per se. it identifies Mrs. Nealey es a high, eaecine Communist 
official and then zoes on to reise two issues: Q) whether 2 Comnunist 
such 2s Mrs. Healey ¢ have other redeeming “patriotic” quali- 


ies, such as being TA su; ete.; (2) how Communists such as 
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entitled to use the opporsunity.simply to espouse 
ated, that is not the issue; the controversy between 
$ story and ir. PEERS s. broadcast is not concerned 
STUNLST. censee Can rea sonably insist that 
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Communist such es a ey and the. alleged 
treatment accorded as- irs. 
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BY DIRECTION OF THE COMMISSION 


Ben F. Waple 
Secretary 


Dorcthy Healey 
_.[In re Fairness Doctrine cornplaint filed against KTTV- LY, 
Los Angeles, California, on bchalf of Mrs. Dorothy ¢ Jealey, 
Southern California Chairman of the Communist Sara i 
Dissenting Opinion of Commissioner Nicholas sonacn 


In its continuing battle against an "overdose of toler 


. .this CERES has shown 2 marked disinclination to extend the 


anateceon 6 of the Fairness Doctrine to "anpopular" causes, 2) The 


Communist Party.is a-leading exemple ofa group niet the Commasaton 


has singled out as particularly undeserving of the right to verbal sel{- defe 
; | oe 


‘Tn 1962 the ‘Commissi6n found yee allegations: Ce = 


een “infiltration” of government, churches, homes and schools 


i ¢, 


“did “raise controversial issues of public importance"--but hastened to 


. assure the public that the Commission certainly did not intend to 'make 
time 2 available to communists or the communist erone s 3/ In’ 1968, 
. | 
| Fel 


however,: we held that while Communists could’not-invoke the Fairness 


ers “3° 


. Doctrine,” groups Secs ‘of being conimontiss eos because. 


ae Fon Satan 2, bares : - . : 


oe of ee a 
- dividuals are members of the Communist Party<-and Sa8 the persons 


attacked have no right of reply. this is discrimination a neo REI: with 


Tha - 


the Fairness Doctrine and the Constitution. 


sok dissent. 


On February 16, 1969, the Los Angeles Times published a front-p2 


rlicle on Mrs. Dorothy Healey, long-ti me Chairmen of the South 


California branch of th 1c Communist’ Party. ‘The following-day, television 
KTTIV-TV in Los Angeles broadcast what can only be described asa, 
the character, motives and actions of Mrs. Healey. 


n of this "commentary" can only be obtained 

> text in its entirety. (Sec Appendix.) Pertineat excerpts 
from Mr. Putnam's monologue, however, follow: 
Now listen, if you will, to just a portion of what the 

> 3 

LOS ANGELES TIMES has to say about their front page 
patriot, Dorothy Healey. 'In some ways,' says the 
TIMES, "Dorothy Healey might be considered an exemplary 
. AMerican--she owns her home, pays her taxes, cares 
Sor her aged mother, Cotes 6n her scholarly son. She 
professes « sincere patriotism, and she rarely misseda 
mecting of the P.T.A." 


Mrs. Healey tells of the night she heard the report read 
concerni ing Joseph Stalin's horrors. The report released : 
“by Nikita Khrushchev. And Mrs. Te2ley tells the TIMES 
that she sobbed all night long. She just never believed 

those stories. : 

One can't help bet wonder if she might heve lost another 
night's slecp had Khrushchev told us of his own extermination 
of millions of Ukrainians by systematic starvation. Wonder 

. 1 she ever-heard about that? 


.Well, in that lengthy and boring TIMES story she tells of 
her home and her office 3 deing bugged--of telling her 
visitors never to mention their ndmes when they visit 
her. Actually, Mrs..Healey should be right at home with 


such tactics--because they're all too commonplace among 
the Communists. ; 


Mrs. Healey makes the following unsubstantiated charge-- 
a charge it is doubtful even she believes--but the LOS 
ANGELES TIMES publishes it at face value. She s2ys, and 
I quote, ‘In case after case, the parents of young people 
who have visited her are visted and threatened with the 
loss of their jobs if their children come back any more 

to sée her.'"' Come, come, now Dorothy--perhaps under 
Communism--perhaps under the Nazis--but it just doesn't 
happen in thé United States of America. | oH 


| 
| 
| 
Dorothy Healey may be the LOS ANGELES TIMES' kind | 
of exemplary American, who professes sinccre patriotism-- 
she may be the LOS Ai NGELES TIMES' kind of patriot-- > 
but she sure as hell is not mine. And, my fellow Americans, 
. I trast pepe is not yours. 5/ , 5 | i 


Mrs. Healey filed . Fairness Doctrine/ complaint approximately one 


- = | 
mone later, March 26, 1969, stating that the licensee had refused to 
grant her ‘time to reply to Mr. Putnam's attack, and asking the ‘Commissio 
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foreties Now, one and 2 half years HSER we deny that relief. 

fa its. acc cision, an the Commission. majority makes two argument 
-first, “that the ore played by Mrs. ‘Healey as 2 Comment “ is not a 
Senora issue of public importance; and econ tha ; Mr. omen 
_ to some extent presented. Nee Healey' s —— ee tececd 


: KETV_TV! s ae ae Doctrine obligation 1) by quoting favorable portions 


fers the Los Anzeles Times erticle. Both these arguments are-faulty. 7s 


’ The hoe of Mr. Putnam’ s'rema — set out | in the text 
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conoucusie! issues os ‘country kas ever faced. The MicCarthy purges 


in the 1950's pilloried’ thousands of school teachers, ministers, aabor 
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union ees -sereen writers, government officials, ‘and members ‘of the 
: . . | . 


raaitenns not for what they ina done Gn most cases they had Boa nothing 


. - S | 
and were in all other respects parece citizens), but for what ees had 


ve New York Times, June 20, 1970, p. C-59, cols. 1-4 (Professor Angela 


Joined. ‘Unfortanately, the scars of that dreadful era ERE oy no means ; 


healed. Tone heed only consult ‘the daily newspapers to fina. .f teachers 
being Semis sed ee of Communist Barty . vy eifiliation. 2 See 
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Davis, University of California at Los sngeles)- : eae 
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Sennenricoe decisions during the pee twenty Deere prowites 


pez aps oc clear est: J evidence thet’ the consequences of m sere! me 


: affiliation ae indeed, a "controv ersial issue: of public importanc = 


a ; Pee : . hee , 
a eee line of cases, the Court has ruled that persons cannot be 


“Paryy More must be ‘shown- namely, “that the pots: of | the CaS j 


“are Megal; ‘that the individual Pew of such goals; ‘that the individual 
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of individual liberty and association: that the "cherished freedom of ~ 


associztion" cannot be abridged. by sanctions which punish those "who 


fe 
- . “. oi? v 
o not share its unlawfel purposes and whe do 
_ not pe rticipate.in its unlawful activities. . . -" Elfbrendt v. Russell, 


384 U. S.°13, 12 (1966). Wegal activity cannot be impeted to a person fo 


mere membership in any particular orgenization.: Sec,,e.g., United 


States v. Robel, 389 U. S. 258 (1967) (defense plant employees); 


Keyishian v. -Board of Regents, 385 U. S. 589 (1967) (school teachers) 


Schwere v. Boerd of Bar Examiners, 353 U. S..232 (1957) (attorneys); 


- see generally, Scales v. United States, 367 U. S. 203 (1961). ee 
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‘The poirtis simply this. Myr.) Putnam's commentary impugned 


the motives, conduct, integrily-and patriotism of a named individual, 


Mrs. Dorothy Healey, because she was a member of.the Communist 


Party. In so doing’he raised one of the most serious’ issues our nation 
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has had to face: wheth 


Can 2 Communist Party member, such as Mrs. Healey, have the "redecn 
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“se O. Mr. Putnam.and KTTV-TV apparently feel such a member cannot, I 


believe,at least ,that.2 right of reply is invoked. _ > 
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A second issue of controversy and public importance raised by 
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Mr. Petnam's bro2zdcest is how the Governntent teats Communists, 
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wh aie weeds ot we tna pele Ard’ 


such as MESES ieee In his commentary Mr. Putnam } hotly denied the 


cherse bY Mrs. Healey that vi Jn case aft er case, the parents of young 


Recoil who have visited her are visited and threatened d with the loss of 


, their jobs if their children come back any more to see her. i "Come, 


come, now Dorothy, ue he-said, erences andex” Communism--perhaps 
° . - | 


ander the Nazis s--dut it jest doesn! t happen in the United States of ESS 


Equal contempt was shown against her allegations of £ phone 
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‘tapping and mail examination. -* 
Again, I do not believe it is possible to arguc that|Government 


> : - j P - . x ns, “| - ° . Ss 
-surveillance and treatment of minority and unpopular political parties 
-in this country is not an issue of Sr ee. and QEEnS importance 


-., One ne ek only consult t the daily newsp saper ‘to find nonentice instances of 


* such eect Bee eoncact See, e.g-., The Washington Post, Jely 
1970, Pe, A-) (internal Revenue Service surveillance of public library 


‘readera)._ a We know that ¢ Congress nae authorized law eee offid 
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to CAE CEY private conversations; we know, that wiretapping is regularly 


used by the government t to ‘maintain n surveillance over “certain persons vi 
“as ‘inoncoaformist's and we know there is extreme publi¢ controversy 
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. over ea communisceiivis--<ce> 


“To argue, - therefore, 2s does | the majority, Mr. Putnam's 


“Commentary ai a not raise issues of controversy and pobitc importance 


is simply to define such issues out of existence: £/ The issues involved 


Sits 


here are not merely tihe role played by [Mrs. Healey]. . .as ae 


Communist, "as the majority contends. It is almost precisely the 


converse: the role played by Communists in general, as exemplified 


by the alleged activities of one person, and the treatment such persons 


receive as 2 group at the hands of our government. 


The Commission also argues that a’ "second facto:" is, In some 


obscure way, influential to its decision. Because Mr. Putnam. supposedl 
He : ‘ PE 


“deyoted considerable time™in his commentary to reciting Mrs. 


views, the majority icels that the need to grant Mrs. Healey the protectid 


riea Fale ; 
’ Yet this argument does no more 


of the Fairness Doctrine is lessened. 


than bootstrap the majority ont of one untenable position into another. 


. are ness ou 
Unwilling to establish this position as 2 separate and independent ground 
; ~ . 3 : eae e3 ; * : mt ; 
‘against Mrs. Healey, end unable seriously to contend that the broadcast 


did not raise controversial issues of public importance (the majority devo 
‘one-hzlf of one sentence to ‘this contention, merety stating its argument a 


- : 2 nee e 2 eel a a 


conclusion), the majority somehow attempts to alchemize two untenabl 


‘: positions into a valid or even plausible one. Its uneasy amalgam fails.::s 


= : Flee fe . . . c 


Although the Los Angeles Times devoted hundreds of column 


inches to the Healey story--the longest story in the Times' entire Sunday 


edition--Mr. Putnam quoted no more than eight sentences from it, and de 


" more than seven tirnes that attention to his own view. of 
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claims. he's not a crook, ‘but let me tell you why he ae Sandi then proceeds 
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Of even greater significance, however, ‘is the manner in swhich 


- od 


he presented his On aneeys ane with three para graphs ‘of 


inflammatory rhetoric (if I were 2 young lad back from Stes. 


lying in one of our Veterans’ hospitals--a leg gone+-an arm missing 


blind or eae the horrors of that war Aci would be shocked 


: inte rage by. the story that appeared: , .in ‘the Los Angeles Times. . 


* ete. ).. and then qcoting (out of cont ext) onkae those e portions 6f the story 


2 a ~ | 
most adverse to Mrs. Healey. 
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aker-presents the opposing view as.only a stalking horse for attack. 


The Commission should not negate the Fairness Doctrine. whenever 
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ing Co., Inc. v. FCC, 395 U. S. 367, 392 n. 18 (1969) 
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The fairness Goctrine is not met by any licensee who say S, oss Se th 
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to attack the honesty and integrity of Smith. As we said in our Report on 
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er by. Brozdcast Licensees, ees & Cc. 1246, 1253 0949), 


: the licensee may not Yu eneie the cards' 7 a. deliberate. selection of. 


“4ts own, it cannot use = to: pattress ‘the position, that: no. issue: of- controver 


spokesmen for opposing points of view to favor one viewpoint at the 
exnense of the “other. .°s- SERS) see Smeoere 


J3et iis 


F 
ere “If the rajority: is, unvdilling to Jet ite “secondt’ argument stand on 
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BS: involved... Indeed, precisely the Spposite. may. occurs. by merely. statin 


the attacked position, , 


the licensee may at least indicate the existence of a controversy, 


or even crezte or intensify one. . ny 


There is little doubt that Mr. Putnam's commentary constituted 


a “personal attack"upon Mrs. Healey--that is, it attacked her ‘honesty, - 
x . oe 


character, integrity" and "like personal qualities." See 47 Chis aRe 


- 73.123 (Personal Attack Rules), There is cqually little ftoubt that the 
attack was made during the discussion of several issues of public 


5 importance and controversy. The formal Personal Attack Rules 


es contained in 47 C. F. R. 73.123, however, do not apply to Mr. Putnam's 


broadcast--principally because 47 C. F. R. 73. 123(b) (3) exempts 
* . safer : oh 
"commentary or analysis" contained in “bona fide newscasts." Alt 
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_we have been given 3H the commentary in gue 


contained within a “bona fide newscast, all parties seem to concede this, 


and therefore I concur in the majority's position that our codified Persona 
=a Si Be aera 


“,: Attack Rules do not protect Mrs. Healey. Pees ea ane 


However, a Note to 47 C. F. R. 73. 123(b) (3) specifically provide 


that the fairness doctrine nevertheless applies to personal atiacks other- 
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- adding subsection (b) (3) to section 73. 123(b). There we stated thet the © 


Soa “Fairness Doctrine nevertheless applied to situations exempted from the 


more technical requirernents (notification, transcripts, etc.) of the 


: ee Personal Attack Doctrine: 


As stated, the Fairness Doctrine is applicable | - 
to these exempt categories. Under that doctrine, 
' the-licensee has an affirmative revduty gencrally to 
encourage and implement the breadcast of con-. 
_trasting viewpoints. . . . Under our revision 
with respect to the exempt categories, the 
licensee mzy choose fairly to present the view- 
point of the person or group attacked on the 
attack facet of the issue; in that event, Laue 
the [fairness] Coctrine is satisfied. But if the 
‘licensee has not done so ‘or made plans to do so, 
the affirmative duty referred to above comes into! 
‘pley. ‘Arid here it obviously is not appropriate for 
the licensee to make general offers of time for || 
contrasting viewpoints, either over the air or in | 
other ways in his community. ‘There is 2 clear and 
‘2ppropriate spokesman to present the other side 
of the attack issue--the person or group attacked, 
Thus, our revision aifords the licensee considerable 
leeway in‘these news type programs bat it still — 
requires that fairness be met, cither by the licensee’ s 
aétion of fairly presenting the: contrasting viewpoint 
“on the attack issue or by notifying and allowing the 
"_ person or group attacked a reasonable Spore: to 
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‘the other side. 


In ‘sem, the Commission's Personal Attack Rules are merely 
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“+ one ‘aspect of the fairness doctrine. . . ~''- Red Lion Broadcasting Co. Co.,. 


inc lvaneCCISO5quS- 367 373 969! * Although’ the Personal Attack 
Rules were first codified in 1967, the doétrines they embody are of 


a long standing. +See Red Lion, supra at 375-79. Prior to the. 1968 


5 ere So Atta‘ck Rules amendments, sce Memorandum Opinion and Ones . 
“12 ¥. c. C. 2a 250 (2968), ‘therefore, this cea that Mrs. “Healey would 
~ have bi been nearer time to reply to the attack made upon her. Yet those 
196S amendments suas tes ont the more technical aspects of the 


eee Attack Rules--such as formal ‘notification and p:oter of scripts. 


" See 47 S: - R. 73. 123{a). They did not alter or in any way affect the 
n to offer an attacked person rebuttal time under the longe “=2.¢ cat 


tablistied < case law ae the fairness. doctrine... Given, in¢2 sits: iver 


M rs. “Healey! s uenereonat involvement in the: cont roversy, ''° Report on 


Editorielizing by Broadcast Licensees, 13 F. G. C. 1246, 1252 (2949), 


’ 


therefore, Mrs. Heeley's response is the only method for satisfying the 
an fairness doctrine. Meher eoe use and Order, 12 F. C. C.2d oe 
iS 252~ 53, per 5 5 (1968)5 see Petter to Mr. Nicholas Zepnle, ‘FCC 70-598, p. 


ae pone 3, 19 70). oe to our Memor andum Opmmon and Order 


_ 12 F. Cc. C.2d a0. 252-53, acl (1968), if the licensee does not itself 


fairly present the contrasting VECECES aoseace KTTV- TV FES | not done, 


here), it Ss afford the person Seeered (Mrs. Healey) a reasonable 


eee Ke) £6 so. 


NS: aistarbing aspects of SES case remain. Once is the . 


: Commission's tardiness. Almost’a yearand a half have passed since 


i 


Mr. Putnam's broadcast. | Yet auene that t time Mrs. Healey has been 

unable to obtain even an appealable order from this Commission. Even 
if she should seek and obtain judicial reversal of the Commission! s actio 
her ine cone be pyxrrhic indeed--the pone assurance ofa few minute 
of airtime tourebat ‘charges made anions Sones panier ieeconeeew 


Court Justice Harlan has observed, procedural delays ay become so. 


severe that they violate substantive SSIES 


‘It is vital to the Operation of democratic Bt mn 
that the citizens have facts anal ideas on important 
issues before them. A delay, of even a day or two 
may be of crucial importance in some instances. 
(A Quantity of Books v. Kansas, 378 U. S. 205, 

215, 224 (1964) (dissenting Cointon)- se 
[TJiming is of thelessence Sani politics: It is almost 
impossible to predict the political futare; and when 

_» @n event occurs, it is often necessary to have one's 
“voice heard promptly, if it is to be considered at 

“Salt se [A]pplications must be har rdled on an, 
expedited basis so that rights of political expression 
: will not be lost ina maze of cumbersome and slow~ 

“ moving procedures. (Shuttlesworth v. City of Bitming- 

‘ham, 394 U. S. Rete 159, us (1969 ) Rovcanane opinion). 


‘In areas vital to the fall execs ero of First Amendment freedoms, sich 


aces shows ars ithe necessary sensitivity | to freedom of expression." 


“See Freedman \ v. Maryland, 380 U. S. 51, 58 2965). 2 
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_A second disturbing aspect of this-case is the majority's failure | 


apy 3 ra ae : Son sees 
: eel tape ho An aclu i mos . mare N 
to provide anv USEC for its view that no controversial issve 9f 


.public importance was raised by M r. / Putnam's broadcast. I have'care- 


fully read the majority's ean and.so far as 1 can determine, its 


total reasoning on this point is contained.in the following sentences: 


. With this as background,-we turn to the fects of this 
case. First, we note the licensee's jedgment thet 
the matter which you [Mr . Healey] claim to be 
2 controversial issee ef public importance--the 
role played by you as 2 Communist--is not an, 
issue of public importance in its area. 


This statement is noteworthy on two grounds. First, the majority 


completely defers to "the licensce's judgment." At no point docs the 


it has a view on the fundamental issue; 


, 


it merely notes" the licensee's s judgmen 1t and passcs on to other ‘consider q 


-. LE have elsewhere’ objected to this CORSE SC and will not repeat my * 


m8 - teenies «teen pia en esi awe Rane 5 fo 7 scletee 


arguments heré, See Letter. to Mr. Donal QA. _ Jelinek, FCC 70-597, 
pp &-~$ (Jane 4 1970) (di ‘ssenting opinion). Second, pS ate Meese 
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the majority hes feiled entirely to justify its conclusion; it merely states 
? : ci ‘ ae Fie 


its result withoot argumentation. I do not believe the First Amendment c 


; in 2 z Qi : ees “ be oletons tame . meh ae 
“tolerate Sach 2 cevalier use of arbitrary power, and suspect the majority" 


deci: sion is rever rsible on this ground alone. The SSEECES Court has- 


written that tonly @ judicial determination in 2. adversary proceeding 
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. ensures the necessary senencaee to freedom of EES m Are RM 
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Freedman = npn aee, 380 U. S. St, 58. (1965). _The eee ane 
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to grappie With, much less even enunciate, the issues involved here 
. ~ ° . nels 


ee illustrate the truth of that statement. ern se i A 


_A third eae aspect of this case is its ere i ication thes. 


the EES ae will rot zope y me Fairness Doctrine even- ~handedly, 


Ne -but will cok its benefits to those Sroups a majority of ‘Commissioners ; 


find eubversive. In Storer Broadcasting 1g Co.» Sa B. G. ©: 2d 678 


(1968), Commissioner Robert E. Lee wrote. in Giosene that the Com- 


mission should not ‘permit the DeBois cd ob to rebut alle ions that it 


get 
- Wasa communist one organizati on, stating: "The Fai rness Doctrine 
| 


ends at the international, border j and I- would not face the responsibility 


a ie 
of tarning eC PRICED STOR. over to those who would See: te aS overthrow 


of the Government by other than the TOES SHOES process." Id. at 681. 
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Br Commissioner Lsée's“position.b in‘Storer? See Storer Br eee Co., 


i Isupra; TrinState Broadcesting Co? “Inc: ; “40 F. GC. eS 508, 3 P&P Radio 
Te cannot sopport such a position. ; if in riact the 
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- Commission majority | has adopted ¢ Commissione® Lee! s pes ition, Iam 


he &: profound uneasiness at this Commission‘ s abilit ty to administer 


| 
the Fairness Doctrine. I believe citizens seeking to secs their rights 


of speech 0 over r the broadcast spectrum are entitled 1 to fer bett ter ee 


‘by theiz - government 
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Footnotes’ 


1/ Storey Broxdcasting Co. (DuBois elu), ll F.C.C. Se Gis 681 
(1968) ( Cor:simissioner Robert E. Lee, dissenting). ; 


2/ For a recent ‘exemple, sce Letter to Mr. Donald A. Jelinck, 
FCC 70-595 (relexsed June 4, 1970). : ; 
3/ Tri-Stete Broadcasting Co., Iné., ‘40 F.C. C. 508, 3 P & F Radio 
Reg. 2d 175 (1962). 


4/ Storer Broadcasting Co. (DuBois Club), 11 F.C.C. 2d 678 (1968). 

5] ‘This attack is virtually identica? to, if not substantially worse 

then, the one mace on Fred J. Cook by the Reverend Billy James Hergis- 

ed the bzsis for the Supreme Court's affirmation of the Com- 

—_ Faimes s Doctrine. For pertinent textuel portions oi the 
attack, see Red Lion Bro aecasting Co., Inc. v. FCC, 395 

So Kee EAST RST Toe a2 (1969). I cannot distinguish the Hargis atiack 

-from the present one-~except by observing that Cook wes not a member 


r 


of the communist perty, whereas Mrs. Se is. The principle that 
emerges is a di ne: irness Doctrine perm? its non- 

g see Sone Broadcasti 

Sois Club), 

supra, but it does not permit 
-undesirable or dangerous people, see: ae 
40 F. C. C. 503, 3 P & F Radio Reg. 2a 175 (196 aa and the. instant case. 
Yet pr -esumably the justification for seid the argument that one is 


not 2 communist is precisely t hat commu group) are undesirabi 
or dangerous people. * 2 = $,5™ at SF reree haetwe n 


fe pace RS wes a eo De eee TE oy URE Vise as TR 


ol re issenting aioe 


@ In Robinson v. “Coop. wood, 292 F 

afi'td per curnem, No. 27,275 (Sth rire dp Sct. YaPAP 

federzl court struck down as unconstitutional a municipal or réine 

civil rights demonstrators to give the police one hour's notice 

marching on the community's s pudlic streets. The Court oe that eve 


+ 2 one’hour's delay exerted a "stifling effect" on the exercise of First 


Amendment speech, id. at 930, and that the ordinance acted "as an 
unconstitutional prior restraint" on such speech. Id. at 932. Ifa delay 
of one hour is unconstitutional uncer certain circumstances, what then of 
a year and a hali's delay? ‘The Commission 's unconscionable delays ; 


in Fairness Doctrine matters such as this, together with its 
apparently discriminatory treatment of petitioners depending 
on their political views, raises serious question whether 
petitioners ought to be given the right to circumvent the 
Commission in Fairness Doctrine matters and proceed directly 
to federal court for relief, with the licensee and FCC carry- 
ing the burden of showing that petitioners ought to be denied 
access to the licensee's facilities. See Freedman v. Maryland, 
380 U.S. 51 (1965). ! 
(Commissioner Johnson's Appendix, the contents of which is 
set forth in identical form in the enclosure to petitioner's 
letter of complaint, see pp. 3-5, supra, is omitted here.) 
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- Mr. Willian B. Ray, Chief ~ ; 
Complaints and Compliance Division. © 
Federal Communications Commission .. 

__.; Washington, D. C.- 20054 °. ‘ 


Dorothy Healev v. 
ee ~ 22 : “m Sh Sees 
Dear Mr. Ray: wore Sipe: Sig alee 


Under date of March 26, 1969, I filed on behalf of Mrs. 
Healey. a request, for review of KTTV's refusal to allow ~~ 
Mrs. Healey to reply to an’ editorial broadeast-over that 

station on-February 17, 1969, by George Putnam. - . 


>» +A. few days ago I read in’ the newspaper that the request 

“has been denied. To date I have received no notice with ~ 
respect theteto. Will you please advise me as to the 
action that has been taken, and send me a copy of what- 
ever decision, if any, has been xendered in said. matter.. 


it) Us.) Mery truly yours, 
DL Wh 


-. *SBEN MARGOLIS: 


Papin teiel opeiu #30 
“sc a@kl-cto 


